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Effective: December 23, 2008

United States Code Annotated Currentness
Title 18. Crimes and Criminal Procedure (Refs & Annos)
& Part I1. Criminal Procedure
"8 Chapter 207. Release and Detention Pending Judicial Proceedings (Refs & Annos)
== § 3142, Release or detention of a defendant pending trial

(a) In general.--Upon the appearance before a judicial officer of a person charged with an offense, the judicial officer
shall issue an order that, pending trial, the person be--

(1) released on personal recognizance or upon execution of an unsecured appearance bond, under subsection (b) of
this section;

(2) released on a condition or combination of conditions under subsection (c) of this section;

(3) temporarily detained to permit revocation of conditional release, deportation, or exclusion under subsection (d)
of this section; or

(4) detained under subsection (e) of this section.

(b) Release on personal recognizance or unsecured appearance bond.--The judicial officer shall order the pretrial
release of the person on personal recognizance, or upon execution of an unsecured appearance bond in an amount
specified by the court, subject to the condition that the person not commit a Federal, State, or local crime during the
period of release and subject to the condition that the person cooperate in the collection of a DNA sample from the
person if the collection of such a sample is authorized pursuant to section 3 of the DNA Analysis Backlog Elimination
Act 0f 2000 (42 U.S.C. 14135a), unless the judicial officer determines that such release will not reasonably assure the
appearance of the person as required or will endanger the safety of any other person or the community.

(c) Release on condititims.-(l) If the judicial officer determines that the release described in subsection (b) of this
section will not reasonably assure the appearance of the person as required or will endanger the safety of any other
person or the community, such judicial officer shall order the pretrial release of the person--

(A) subject to the condition that the person not commit a Federal, State, or local crime during the period of release
|
and subject to the condition that the person cooperate in the collection of a DNA sample from the person if the
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collection of such a sample is authorized pursuant to section 3 of the DNA Analysis Backlog Elimination Act of
2000 (42 U.S.C. 14135a); and

(B) subject to the least restrictive further condition, or combination of conditions, that such judicial officer deter-
mines will reasonably assure the appearance of the person as required and the safety of any other person and the
community, which may include the condition that the person--

(i) remain in the custody of a designated person, who agrees to assume supervision and to report any violation of
a release condition to the court, if the designated person is able reasonably to assure the judicial officer that the
person will appear as required and will not pose a danger to the safety of any other person or the community;

(ii) maintain employment, or, if unemployed, actively seek employment;

(iii) maintain or commence an educational program;

(iv) abide by specified restrictions on personal associations, place of abode, or travel;

(v) avoid all contact with an alleged victim of the crime and with a potential witness who may testify concerning
the offense;

(vi) report on a regular basis to a designated law enforcement agency, pretrial services agency, or other agency;

(vii) comply with a specified curfew;

(viii) refrain from possessing a firearm, destructive device, or other dangerous weapon;

(ix) refrain from excessive use of alcohol, or any use of a narcotic drug or other controlled substance, as defined in
section 102 of the Controlled Substances Act (21 U.S.C. 802), without a prescription by a licensed medical
practitioner;

(x) undergo available medical, psychological, or psychiatric treatment, including treatment for drug or alcohol
dependency, and remain in a specified institution if required for that purpose;

(xi) execute an agreement to forfeit upon failing to appear as required, property of a sufficient unencumbered
value, including money, as is reasonably necessary to assure the appearance of the person as required, and shall
provide the court with proof of ownership and the value of the property along with information regarding existing
encumbrances as the judicial office may require;

(xii) execute a bail bond with solvent sureties; who will execute an agreement to forfeit in such amount as is
reasonably necessary to assure appearance of the person as required and shall provide the court with information
regarding the value of the assets and liabilities of the surety if other than an approved surety and the nature and
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extent of encumbrances against the surety's property; such surety shall have a net worth which shall have suffi-
cient unencumbered value to pay the amount of the bail bond;

(xiii) return to custody for specified hours following release for employment, schooling, or other limited pur-
poses; and

(xiv) satisfy any other condition that is reasonably necessary to assure the appearance of the person as required
and to assure the safety of any other person and the community.

In any case that involves a minor victim under section 1201, 1591, 2241, 2242, 2244(a)(1), 2245, 2251, 2251A,
2252(a)(1), 2252(a)(2), 2252(a)(3), 2252A(a)(1), 2252A(a)(2), 2252A(a)(3), 2252A(a)(4), 2260, 2421, 2422,
2423, or 2425 of this title, or a failure to register offense under section 2250 of this title, any release order shall
contain, at a minimum, a condition of electronic monitoring and each of the conditions specified at subparagraphs
(iv), (v), (vi), (vii), and (viii).

(2) The judicial officer may not impose a financial condition that results in the pretrial detention of the person.
(3) The judicial officer may at any time amend the order to impose additional or different conditions of release.

(d) Temporary detention to permit revocation of conditional release, deportation, or exclusion.--If the judicial
officer determines that--

(1) such person--
(A) is, and was at the time the offense was committed, on--
(i) release pending trial for a felony under Federal, State, or local law;

(ii) release pending imposition or execution of sentence, appeal of sentence or conviction, or completion of
sentence, for any offense under Federal, State, or local law; or

(i) probation or parole for any offense under Federal, State, or local law; or

(B) is not a citizen of the United States or lawfully admitted for permanent residence, as defined in section
101(a)(20) of the Immigration and Nationality Act (8 U.S.C. 1101(a)20)); and

(2) such person may flee or pose a danger to any other person or the community;

such judicial officer shall order the detention of such person, for a period of not more than ten days, excluding Sat-
urdays, Sundays, and holidays, and direct the attorney for the Government to notify the appropriate court, probation or
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parole official, or State or local law enforcement official, or the appropriate official of the Immigration and Natural-
ization Service. If the official fails or declines to take such person into custody during that period, such person shall be
treated in accordance with the other provisions of this section, notwithstanding the applicability of other provisions of
law governing release pending trial or deportation or exclusion proceedings. If temporary detention is sought under
paragraph (1)(B) of this subsection, such person has the burden of proving to the court such person’s United States
citizenship or lawful admission for permanent residence.

() Detention.—-(1) If, after a hearing pursuant to the provisions of subsection (f) of this section, the judicial officer
finds that no condition or combination of conditions will reasonably assure the appearance of the person as required
and the safety of any other person and the community, such judicial officer shall order the detention of the person
before trial.

(2) In a case described in subsection (f)(1) of this section, a rebuttable presumption arises that no condition or com-
bination of conditions will reasonably assure the safety of any other person and the community if such judicial officer
finds that--

(A) the person has been convicted of a Federal offense that is described in subsection (f)(1) of this section, or of a
State or local offense that would have been an offense described in subsection (f)(1) of this section if a circumstance
giving rise to Federal jurisdiction had existed;

(B) the offense described in subparagraph (A) was committed while the person was on release pending trial for a
Federal, State, or local offense; and

(C) a period of not more than five years has elapsed since the date of conviction, or the release of the person from
imprisonment, for the offense described in subparagraph (A), whichever is later.

(3) Subject to rebuttal by the person, it shall be presumed that no condition or combination of conditions will rea-
sonably assure the appearance of the person as required and the safety of the community if the judicial officer finds
that there is probable cause to believe that the person committed--

(A) an offense for which a maximum term of imprisonment of ten years or more is prescribed in the Controlled
Substances Act (21 U.S.C. 801 et seq.), the Controlled Substances Import and Export Act (21 U.S.C. 951 et seq.), or
chapter 705 of title 46;

(B) an offense under section 924(c), 956(a), or 2332b of this title;

(C) an offense listed in section 2332b(g)(5)(B) of title 18, United States Code, for which a maximum term of im-
prisonment of 10 years or more is prescribed;

(D) an offense under chapter 77 of this title for which a maximum term of imprisonment of 20 years or more is
prescribed; or
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(E) an offense involving a minor victim under section 1201, 1591, 2241, 2242, 2244(a)(1), 2245, 2251, 2251A,
2252(a)(1), 2252(a)(2), 2252(a)(3), 2252A(a)(1), 2252A(a)(2), 2252A(a)(3), 2252A(a)(4), 2260, 2421, 2422, 2423,
or 2425 of this title.

(f) Detention hearing.--The judicial officer shall hold a hearing to determine whether any condition or combination
of conditions set forth in subsection (c) of this section will reasonably assure the appearance of such person as required
and the safety of any other person and the community--

(1) upon motion of the attorney for the Government, in a case that involves--

(A) a crime of violence, a violation of section 1591, or an offense listed in section 2332b(g)(5)(B) for which a
maximum term of imprisonment of 10 years or more is prescribed;

(B) an offense for which the maximum sentence is life imprisonment or death;

(C) an offense for which a maximum term of imprisonment of ten years or more is prescribed in the Controlled
Substances Act (21 U.S.C. 801 et seq.), the Controlled Substances Import and Export Act (21 U.S.C. 951 et seq.),
or chapter 705 of title 46;

(D) any felony if such person has been convicted of two or more offenses described in subparagraphs (A) through
(C) of this paragraph, or two or more State or local offenses that would have been offenses described in sub-
paragraphs (A) through (C) of this paragraph if a circumstance giving rise to Federal jurisdiction had existed, or a
combination of such offenses; or

(E) any felony that is not otherwise a crime of violence that involves a minor victim or that involves the posses-
sion or use of a firearm or destructive device (as those terms are defined in section 921), or any other dangerous
weapon, or involves a failure to register under section 2250 of title 18, United States Code; or

(2) Upon motion of the attorney for the Government or upon the judicial officer's own motion, in a case that in-
volves--

(A) a serious risk that such person will flee; or

(B) a serious risk that such person will obstruct or attempt to obstruct justice, or threaten, injure, or intimidate, or
attempt to threaten, injure, or intimidate, a prospective witness or juror.

The hearing shall be held immediately upon the person's first appearance before the judicial officer unless that
person, or the attorney for the Government, seeks a continuance. Except for good cause, a continuance on motion
of such person may not exceed five days (not including any intermediate Saturday, Sunday, or legal holiday), and
a continuance on motion of the attorney for the Government may not exceed three days (not including any in-

© 2014 Thomson Reuters. No Claim to Orig. US Gov. Works.



18US.CA. § 3142 Page 6

termediate Saturday, Sunday, or legal holiday). During a continuance, such person shall be detained, and the ju-
dicial officer, on motion of the attorney for the Government or sua sponte, may order that, while in custody, a
person who appears to be a narcotics addict receive a medical examination to determine whether such person is an
addict. At the hearing, such person has the right to be represented by counsel, and, if financially unable to obtain
adequate representation, to have counsel appointed. The person shall be afforded an opportunity to testify, to
present witnesses, to cross-examine witnesses who appear at the hearing, and to present information by proffer or
otherwise. The rules concerning admissibility of evidence in criminal trials do not apply to the presentation and
consideration of information at the hearing. The facts the judicial officer uses to support a finding pursuant to
subsection (e) that no condition or combination of conditions will reasonably assure the safety of any other person
and the community shall be supported by clear and convincing evidence. The person may be detained pending
completion of the hearing. The hearing may be reopened, before or after a determination by the judicial officer, at
any time before trial if the judicial officer finds that information exists that was not known to the movant at the
time of the hearing and that has a material bearing on the issue whether there are conditions of release that will
reasonably assure the appearance of such person as required and the safety of any other person and the commu-

nity.

(g) Factors to be considered.--The judicial officer shall, in determining whether there are conditions of release that
will reasonably assure the appearance of the person as required and the safety of any other person and the community,
take into account the available information concerning--

(1) the nature and circumstances of the offense charged, including whether the offense is a crime of violence, a
violation of section 1591, a Federal crime of terrorism, or involves a minor victim or a controlled substance, firearm,
explosive, or destructive device;

(2) the weight of the evidence against the person;
(3) the history and characteristics of the person, including--

(A) the person's character, physical and mental condition, family ties, employment, financial resources, length of
residence in the community, community ties, past conduct, history relating to drug or alcohol abuse, criminal
history, and record concerning appearance at court proceedings; and

(B) whether, at the time of the current offense or arrest, the person was on probation, on parole, or on other release
pending trial, sentencing, appeal, or completion of sentence for an offense under Federal, State, or local law; and

(4) the nature and seriousness of the danger to any person or the community that would be posed by the person's
release. In considering the conditions of release described in subsection (c)(1)(B)(xi) or (c)(1)(B)(xii) of this sec-
tion, the judicial officer may upon his own motion, or shall upon the motion of the Government, conduct an inquiry
into the source of the property to be designated for potential forfeiture or offered as collateral to secure a bond, and
shall decline to accept the designation, or the use as collateral, of property that, because of its source, will not
reasonably assure the appearance of the person as required.
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(h) Contents of release order.--In a release order issued under subsection (b) or (c) of this section, the judicial officer
shall--

(1) include a written statement that sets forth all the conditions to which the release is subject, in a manner suffi-
ciently clear and specific to serve as a guide for the person's conduct; and

(2) advise the person of--

(A) the penalties for violating a condition of release, including the penalties for committing an offense while on
pretrial release;

(B) the consequences of violating a condition of release, including the immediate issuance of a warrant for the
person's arrest; and

(C) sections 1503 of this title (relating to intimidation of witnesses, jurors, and officers of the court), 1510 (re-
lating to obstruction of criminal investigations), 1512 (tampering with a witness, victim, or an informant), and
1513 (retaliating against a witness, victim, or an informant).

(i) Contents of detention order.--In a detention order issued under subsection (e) of this section, the judicial officer
shall--

(1) include written findings of fact and a written statement of the reasons for the detention;

(2) direct that the person be committed to the custody of the Attorney General for confinement in a corrections fa-
cility separate, to the extent practicable, from persons awaiting or serving sentences or being held in custody
pending appeal;

(3) direct that the person be afforded reasonable opportunity for private consultation with counsel; and

(4) direct that, on order of a court of the United States or on request of an attorney for the Government, the person in
charge of the corrections facility in which the person is confined deliver the person to a United States marshal for the
purpose of an appearance in connection with a court proceeding.

The judicial officer may, by subsequent order, permit the temporary release of the person, in the custody of a United
States marshal or another appropriate person, to the extent that the judicial officer determines such release to be
necessary for preparation of the person's defense or for another compelling reason.

(j) Presumption of innocence.--Nothing in this section shall be construed as modifying or limiting the presumption
of innocence.

CREDIT(S)
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(Added Pub.L. 98-473, Title I, § 203(a), Oct. 12, 1984, 98 Stat. 1976; amended Pub.L. 99-646, §§ 55(a), (c), 72, Nov.
10, 1986, 100 Stat. 3607, 3617; Pub.L. 100-690, Title VII, § 7073, Nov. 18, 1988, 102 Stat. 4405; Pub.L. 101-647,
Title X, § 1001(b), Title XXXVI, §§ 3622-3624, Nov. 29, 1990, 104 Stat. 4827, 4965; Pub.L. 104-132, Title VII, §§
702(d), 729, Apr. 24, 1996, 110 Stat. 1294, 1302; Pub.L. 108-21, Title 11, § 203, Apr. 30, 2003, 117 Stat. 660; Pub.L.
108-458, Title VI, § 6952, Dec. 17, 2004, 118 Stat. 3775; Pub.L. 109-162, Title X, § 1004(b), Jan. 5, 2006, 119 Stat.
3085; Pub.L. 109-248, Title I, § 216, July 27, 2006, 120 Stat. 617; Pub.L. 109-304, § 17(d)(7), Oct. 6, 2006, 120 Stat.
1707; Pub.L. 110-457, Title 11, §§ 222(a), 224(a), Dec. 23, 2008, 122 Stat. 5067, 5072.)

HISTORICAL AND STATUTORY NOTES
Revision Notes and Legislative Reports

1984 Acts. House Report No. 98-1030 and House Conference Report No. 98-1159, see 1984 U.S. Code Cong. and
Adm. News, p. 3182.

1986 Acts. House Report No. 99-797, see 1986 U.S. Code Cong. and Adm. News, p. 6138.
1988 Acts. For Related Reports, see 1988 U.S. Code Cong. and Adm. News, p. 5937.

1990 Acts. House Report Nos. 101-681(Parts 1 and II) and 101-736, Senate Report No. 101-460, and Statement by
President, see 1990 U.S. Code Cong. and Adm. News, p. 6472.

1996 Acts. Senate Report No. 104-179 and House Conference Report No. 104-518, see 1996 U.S. Code Cong. and
Adm. News, p. 924.

2003 Acts. House Conference Report No. 108-66 and Statement by President, see 2003 U.S. Code Cong. and Adm.
News, p. 683.

2004 Acts. House Conference Report No. 108-796, see 2004 U.S. Code Cong. and Adm. News, p. 3178.
Statement by President, see 2004 U.S. Code Cong. and Adm. News, p. S51.
2006 Acts. House Report No. 109-233, see 2005 U.S. Code Cong. and Adm. News, p. 1636.

Statement by President, see 2006 U.S. Code Cong. and Adm. News, p. S35.
House Report No. 109-170, see 2006 U.S. Code Cong. and Adm. News, p. 972.

References in Text
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United States Code Annotated Currentness
Federal Rules of Criminal Procedure for the United States District Courts (Refs & Annos)
"& IV. Arraignment and Preparation for Trial
== Rule 16. Discovery and Inspection
(a) Government's Disclosure.

(1) Information Subject to Disclosure.

(A) Defendant's Oral Statement.Upon a defendant's request, the government must disclose to the defendant the
substance of any relevant oral statement made by the defendant, before or after arrest, in response to interrogation
by a person the defendant knew was a government agent if the government intends to use the statement at trial.

(B) Defendant's Written or Recorded Statement.Upon a defendant's request, the government must disclose to
the defendant, and make available for inspection, copying, or photographing, all of the following:

(i) any relevant written or recorded statement by the defendant if:
« the statement is within the government's possession, custody, or control; and
» the attorney for the government knows--or through due diligence could know--that the statement exists;

(ii) the portion of any written record containing the substance of any relevant oral statement made before or
after arrest if the defendant made the statement in response to interrogation by a person the defendant knew was
a government agent; and

(iii) the defendant's recorded testimony before a grand jury relating to the charged offense.

(C) Organizational Defendant.Upon a defendant's request, if the defendant is an organization, the government
must disclose to the defendant any statement described in Rule 16(a)(1)(A) and (B) if the government contends
that the person making the statement:

(i) was legally able to bind the defendant regarding the subject of the statement because of that person's position
as the defendant's director, officer, employee, or agent; or
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(i) was personally involved in the alleged conduct constituting the offense and was legally able to bind the
defendant regarding that conduct because of that person's position as the defendant's director, officer, em-
ployee, or agent.

(D) Defendant's Prior Record.Upon a defendant's request, the government must furnish the defendant with a
copy of the defendant's prior criminal record that is within the government's possession, custody, or control if the
attorney for the government knows--or through due diligence could know--that the record exists.

(E) Documents and Objects.Upon a defendant's request, the government must permit the defendant to inspect
and to copy or photograph books, papers, documents, data, photographs, tangible objects, buildings or places, or
copies or portions of any of these items, if the item is within the government's possession, custody, or control and:

(i) the item is material to preparing the defense;
(ii) the government intends to use the item in its case-in-chief at trial; or
(iii) the item was obtained from or belongs to the defendant.

(F) Reports of Examinations and Tests.Upon a defendant's request, the government must permit a defendant to
inspect and to copy or photograph the results or reports of any physical or mental examination and of any scien-
tific test or experiment if:

(i) the item is within the government's possession, custody, or control;
(iii) the attorney for the government knows--or through due diligence could know--that the item exists; and

(iiii) the item is material to preparing the defense or the government intends to use the item in its case-in-chief at
trial.

(G) Expert witnesses.--At the defendant's request, the government must give to the defendant a written summary
of any testimony that the government intends to use under Rules 702, 703, or 705 of the Federal Rules of Evidence
during its case-in-chief at trial. If the government requests discovery under subdivision (b)(1)(C)(ii) and the de-
fendant complies, the government must, at the defendant's request, give to the defendant a written summary of
testimony that the government intends to use under Rules 702, 703, or 705 of the Federal Rules of Evidence as
evidence at trial on the issue of the defendant's mental condition. The summary provided under this subparagraph
must describe the witness's opinions, the bases and reasons for those opinions, and the witness's qualifications.

(2) Information Not Subject to Disclosure.Except as permitted by Rule 16(a)(1)(A)-(D), (F), and (G), this rule
does not authorize the discovery or inspection of reports, memoranda, or other internal government documents
made by an attorney for the government or other government agent in connection with investigating or prosecuting
the case. Nor does this rule authorize the discovery or inspection of statements made by prospective government

© 2014 Thomson Reuters. No Claim to Orig. US Gov. Works.



Federal Rules of Criminal Procedure, Rule 16 Page 3

witnesses except as provided in 18 U.S.C. § 3500.

(3) Grand Jury Transcripts.This rule does not apply to the discovery or inspection of a grand jury's recorded
proceedings, except as provided in Rules 6, 12(h), 16(a)(1), and 26.2.

(b) Defendant's Disclosure.
(1) Information Subject to Disclosure.

(A) Documents and Objects.If a defendant requests disclosure under Rule 16(a)(1)(E) and the government
complies, then the defendant must permit the government, upon request, to inspect and to copy or photograph
books, papers, documents, data, photographs, tangible objects, buildings or places, or copies or portions of any of
these items if:

(i) the item is within the defendant's possession, custody, or control; and
(iii) the defendant intends to use the item in the defendant’s case-in-chief at trial.

(B) Reports of Examinations and Tests.If a defendant requests disclosure under Rule 16(a)(1)(F) and the
government complies, the defendant must permit the government, upon request, to inspect and to copy or pho-
tograph the results or reports of any physical or mental examination and of any scientific test or experiment if:

(i) the item is within the defendant's possession, custody, or control; and

(i) the defendant intends to use the item in the defendant's case-in-chief at trial, or intends to call the witness
who prepared the report and the report relates to the witness's testimony.

(C) Expert witnesses.--The defendant must, at the government's request, give to the government a written
summary of any testimony that the defendant intends to use under Rules 702, 703, or 705 of the Federal Rules of
Evidence as evidence at trial, if--

(i) the defendant requests disclosure under subdivision (a)(1)(G) and the government complies; or

(i) the defendant has given notice under Rule 12.2(b) of an intent to present expert testimony on the defendant's
mental condition.

This summary must describe the witness's opinions, the bases and reasons for those opinions, and the witness's
qualifications.

(2) Information Not Subject to Disclosure.Except for scientific or medical reports, Rule 16(b)(1) does not au-
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thorize discovery or inspection of:

(A) reports, memoranda, or other documents made by the defendant, or the defendant's attorney or agent, during
the case's investigation or defense; or

(B) a statement made to the defendant, or the defendant's attorney or agent, by:
(i) the defendant;
(ii) a government or defense witness; or
(iii) a prospective government or defense witness.

(¢) Continuing Duty to Disclose.A party who discovers additional evidence or material before or during trial must
promptly disclose its existence to the other party or the court if:

(1) the evidence or material is subject to discovery or inspection under this rule; and
(2) the other party previously requested, or the court ordered, its production.
(d) Regulating Discovery.

(1) Protective and Modifying Orders.At any time the court may, for good cause, deny, restrict, or defer discovery
or inspection, or grant other appropriate relief. The court may permit a party to show good cause by a written
statement that the court will inspect ex parte. If relief is granted, the court must preserve the entire text of the party's
statement under seal.

(2) Failure to Comply.If a party fails to comply with this rule, the court may:

(A) order that party to permit the discovery or inspection; specify its time, place, and manner; and prescribe other
just terms and conditions;

(B) grant a continuance;
(C) prohibit that party from introducing the undisclosed evidence; or
(D) enter any other order that is just under the circumstances.

CREDIT(S)
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(As amended Feb. 28, 1966, eff. July 1, 1966; Apr. 22, 1974, eff. Dec. 1, 1975; July 31, 1975, Pub.L. 94-64, §
3(20)-(28), 89 Stat. 374, 375; Dec. 12, 1975, Pub.L. 94-149, § 5, 89 Stat. 806; Apr. 28, 1983, eff. Aug. 1, 1983; Mar. 9,
1987, eff. Aug. 1, 1987; Apr. 30, 1991, eff. Dec. 1, 1991; Apr. 22, 1993, eff. Dec. 1, 1993; Apr. 29, 1994, eff. Dec. 1,
1994; Apr. 29, 2002, eff. Dec. 1, 2002; Nov. 2, 2002, eff. Dec. 1, 2002; Pub.L. 107-273, Div. C, Title I, § 11019(b),
Nov. 2, 2002, 116 Stat. 1825; Apr. 16, 2013, eff. Dec. 1, 2013.)

Amendments received 1o 7-1-14
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Effective:[See Text Amendments]

United States Code Annotated Currentness
Title 18. Crimes and Criminal Procedure (Refs & Annos)
"@ Part I1. Criminal Procedure
S@ Chapter 223. Witnesses and Evidence (Refs & Annos)
= = § 3500. Demands for production of statements and reports of witnesses

(a) In any criminal prosecution brought by the United States, no statement or report in the possession of the United
States which was made by a Government witness or prospective Government witness (other than the defendant) shall
be the subject of subpena, discovery, or inspection until said witness has testified on direct examination in the trial of
the case.

(b) After a witness called by the United States has testified on direct examination, the court shall, on motion of the
defendant, order the United States to produce any statement (as hereinafter defined) of the witness in the possession of
the United States which relates to the subject matter as to which the witness has testified. If the entire contents of any
such statement relate to the subject matter of the testimony of the witness, the court shall order it to be delivered
directly to the defendant for his examination and use.

(c¢) If the United States claims that any statement ordered to be produced under this section contains matter which does
not relate to the subject matter of the testimony of the witness, the court shall order the United States to deliver such
statement for the inspection of the court in camera. Upon such delivery the court shall excise the portions of such
statement which do not relate to the subject matter of the testimony of the witness. With such material excised, the
court shall then direct delivery of such statement to the defendant for his use. If, pursuant to such procedure, any
portion of such statement is withheld from the defendant and the defendant objects to such withholding, and the trial is
continued to an adjudication of the guilt of the defendant, the entire text of such statement shall be preserved by the
United States and, in the event the defendant appeals, shall be made available to the appellate court for the purpose of
determining the correctness of the ruling of the trial judge. Whenever any statement is delivered to a defendant pur-
suant to this section, the court in its discretion, upon application of said defendant, may recess proceedings in the trial
for such time as it may determine to be reasonably required for the examination of such statement by said defendant
and his preparation for its use in the trial.

(d) If the United States elects not to comply with an order of the court under subsection (b) or (c) hereof to deliver to
the defendant any such statement, or such portion thereof as the court may direct, the court shall strike from the record
the testimony of the witness, and the trial shall proceed unless the court in its discretion shall determine that the in-
terests of justice require that a mistrial be declared.
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(e) The term “statement”, as used in subsections (b), (c), and (d) of this section in relation to any witness called by the
United States, means--

(1) a written statement made by said witness and signed or otherwise adopted or approved by him;

(2) a stenographic, mechanical, electrical, or other recording, or a transcription thereof, which is a substantially
verbatim recital of an oral statement made by said witness and recorded contemporaneously with the making of such
oral statement; or

(3) a statement, however taken or recorded, or a transcription thereof, if any, made by said witness to a grand jury.
CREDIT(S)
(Added Pub.L. 85-269, Sept. 2, 1957, 71 Stat. 595; amended Pub.L. 91-452, Title I, § 102, Oct. 15, 1970, 84 Stat. 926.)
HISTORICAL AND STATUTORY NOTES
Revision Notes and Legislative Reports

1957 Acts. Senate Report No. 981 and Conference Report No. 1271, see 1957 U.S. Code Cong. and Adm. News, p.
1861.

1970 Acts. House Report No. 91-1549, see 1970 U.S. Code Cong. and Adm. News, p. 4007.
Amendments

1970 Amendments. Subsec. (a). Pub.L. 91-452, § 102(a), struck out “to an agent of the Government” following
“(other than the defendant)”.

Subsec. (d). Pub.L. 91-452, § 102(b), substituted “subsection” for “paragraph”.

Subsec. (€). Pub.L. 91-452, § 102(c), (d), in par. (1), struck out “or” following “by him;”, in par. (2), struck out “to an
agent of the Government” following “said witness”, and added par. (3).

Canal Zone
Applicability of section to Canal Zone, see section 14 of this title.

CROSS REFERENCES
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United States Code Annotated Currentness
Federal Rules of Criminal Procedure for the United States District Courts (Refs & Annos)
N@ IV. Arraignment and Preparation for Trial
== Rule 17. Subpoena

(a) Content.A subpoena must state the court's name and the title of the proceeding, include the seal of the court, and
command the witness to attend and testify at the time and place the subpoena specifies. The clerk must issue a blank
subpoena--signed and sealed--to the party requesting it, and that party must fill in the blanks before the subpoena is
served.

(b) Defendant Unable to Pay.Upon a defendant's ex parte application, the court must order that a subpoena be issued
for a named witness if the defendant shows an inability to pay the witness's fees and the necessity of the witness's
presence for an adequate defense. If the court orders a subpoena to be issued, the process costs and witness fees will be
paid in the same manner as those paid for witnesses the government subpoenas.

(c) Producing Documents and Objects.

(1) In General.A subpoena may order the witness to produce any books, papers, documents, data, or other objects
the subpoena designates. The court may direct the witness to produce the designated items in court before trial or
before they are to be offered in evidence. When the items arrive, the court may permit the parties and their attorneys
to inspect all or part of them.

(2) Quashing or Modifying the Subpoena.On motion made promptly, the court may quash or modify the sub-
poena if compliance would be unreasonable or oppressive.

(3) Subpoena for Personal or Confidential Information About a Victim. After a complaint, indictment, or in-
formation is filed, a subpoena requiring the production of personal or confidential information about a victim may
be served on a third party only by court order. Before entering the order and unless there are exceptional circum-
stances, the court must require giving notice to the victim so that the victim can move to quash or modify the
subpoena or otherwise object.

(d) Service.A marshal, a deputy marshal, or any nonparty who is at least 18 years old may serve a subpoena. The
server must deliver a copy of the subpoena to the witness and must tender to the witness one day's witness-attendance
fee and the legal mileage allowance. The server need not tender the attendance fee or mileage allowance when the
United States, a federal officer, or a federal agency has requested the subpoena.
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(e) Place of Service.

(1) In the United States.A subpoena requiring a witness to attend a hearing or trial may be served at any place
within the United States.

(2) In a Foreign Country.If the witness is in a foreign country, 28 U.S.C. § 1783 governs the subpoena's service.
(f) Issuing a Deposition Subpoena.

(1) Issuance.A court order to take a deposition authorizes the clerk in the district where the deposition is to be taken
to issue a subpoena for any witness named or described in the order.

(2) Place.After considering the convenience of the witness and the parties, the court may order--and the subpoena
may require--the witness to appear anywhere the court designates.

(g) Contempt.The court (other than a magistrate judge) may hold in contempt a witness who, without adequate ex-
cuse, disobeys a subpoena issued by a federal court in that district. A magistrate judge may hold in contempt a witness
who, without adequate excuse, disobeys a subpoena issued by that magistrate judge as provided in 28 U.S.C. § 636(¢).

(h) Information Not Subject to a Subpoena.No party may subpoena a statement of a witness or of a prospective
witness under this rule. Rule 26.2 governs the production of the statement.

CREDIT(S)

(As amended Dec. 27, 1948, eff. Oct. 20, 1949; Feb. 28, 1966, eff. July 1, 1966; Apr. 24, 1972, eff. Oct. 1, 1972; Apr.
22, 1974, eff. Dec. 1, 1975; July 31, 1975, Pub.L. 94-64, § 3(29), 89 Stat. 375; Apr. 30, 1979, eff. Dec. 1, 1980; Mar.
9, 1987, eff. Aug. 1, 1987; Apr. 22, 1993, eff. Dec. 1, 1993; Apr. 29, 2002, eff. Dec. 1, 2002; Apr. 23, 2008, eff. Dec.
1,2008.)

Amendments received to 7-1-14
Westlaw. (C) 2014 Thomson Reuters. No Claim to Orig. U.S. Govt. Works.
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