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OVERVIEW OF SECTION 1983 LITIGATION

l. PRELIMINARY PRINCIPLES
A. Deprivation of a Federal Right
Title 42 U.S.C. § 1983 provides in relevant part:

Every person who, under color of any statute, ordinance, regulation, custom, or
usage, of any State or Territory or the District of Columbia, subjects, or causes to
be subjected, any citizen of the United States or other person within the jurisdiction
thereof to the deprivation of any rights, privileges, or immunities secured by the
Constitution and laws, shall be liable to the party injured in an action at law, suit in
equity, or other proper proceeding for redress, except that in any action brought
against a judicial officer for an act or omission taken in such officer’s judicial
capacity, injunctive relief shall not be granted unless a declaratory decree was
violated or declaratory relief was unavailable.

Note that a plaintiff must assert the violation or deprivation of a right secured by federal
law. The Court has recently held that a violation of Miranda does not in itself violate the
Constitution and does not provide the basis for a claim under section 1983. Compare Vega v.
Tekoh, 142 S. Ct. 2095, 2101, 2105-06, 2108 (2022) (“The question we must decide is whether a
violation of the Miranda rules provides a basis for a claim under § 1983. We hold that it does not.

. In this case, the Ninth Circuit held—and Tekoh now argues. . . that a violation
of Miranda constitutes a violation of the Fifth Amendment right against compelled self-
incrimination, but that is wrong. Miranda itself and our subsequent cases make clear
that Miranda imposed a set of prophylactic rules. Those rules, to be sure, are ‘constitutionally
based,’. . . but they are prophylactic rules nonetheless. . . . Contrary to the decision below and
Tekoh’s argument here, . . . our decision in Dickerson, 530 U. S. 428, did not upset the firmly
established prior understanding of Miranda as a prophylactic decision. Dickerson involved a
federal statute, 18 U. S. C. § 3501, that effectively overruled Miranda by making the admissibility
of a statement given during custodial interrogation turn solely on whether it was made voluntarily. .
. The Court held that Congress could not abrogate Miranda by statute because Miranda was a
‘constitutional decision’ that adopted a ‘constitutional rule,’. . . and the Court noted that these rules
could not have been made applicable to the States if it did not have that status[.] . . . At the same
time, however, the Court made it clear that it was not equating a violation of the Miranda rules
with an outright Fifth Amendment violation. For one thing, it reiterated Miranda’s observation
that ‘the Constitution would not preclude legislative solutions that differed from the
prescribed Miranda warnings but which were “at least as effective in apprising accused persons™’
of their rights. . . Even more to the point, the Court rejected the dissent’s argument that § 3501
could not be held unconstitutional unless ‘Miranda warnings are required by the Constitution, in
the sense that nothing else will suffice to satisfy constitutional requirements.’. . The Court’s
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answer, in substance, was that the Miranda rules, though not an explication of the meaning of the
Fifth Amendment right, are rules that are necessary to protect that right (at least until a better
alternative is found and adopted). . . Thus, in the words of the Dickerson Court, the Miranda rules
are ‘constitutionally based’ and have ‘constitutional underpinnings.’. . But the obvious point of
these formulations was to avoid saying that a Miranda violation is the same as a violation of the
Fifth Amendment right. What all this boils down to is basically as follows. The Miranda rules are
prophylactic rules that the Court found to be necessary to protect the Fifth Amendment right
against compelled self-incrimination. In that sense, Miranda was a ‘constitutional decision’ and it
adopted a ‘constitutional rule’ because the decision was based on the Court’s judgment about what
is required to safeguard that constitutional right. And when the Court adopts a constitutional
prophylactic rule of this nature, Dickerson concluded, the rule has the status of a ‘La[w] of the
United States’ that is binding on the States under the Supremacy Clause . . . and the rule cannot be
altered by ordinary legislation. This was a bold and controversial claim of authority. . . but we do
not think that Dickerson can be understood any other way without (1) taking the insupportable
position that a Miranda violation is tantamount to a violation of the Fifth Amendment, (2) calling
into question the prior decisions that were predicated on the proposition that a Miranda violation
is not the same as a constitutional violation, and (3) excising from the United States Reports a
mountain of statements describing the Miranda rules as prophylactic. . . . Because a violation
of Miranda is not itself a violation of the Fifth Amendment, and because we see no justification
for expanding Miranda to confer a right to sue under § 1983, the judgment of the Court of Appeals
is reversed, and the case is remanded for further proceedings consistent with this opinion.”) with
Vega v. Tekoh, 142 S. Ct. 2095, 2108-11 (2022) (Kagan, J., joined by Breyer and Sotomayor, JJ.,
dissenting) (“The Court’s decision in Miranda v. Arizona, 384 U. S. 436 (1966), affords well-
known protections to suspects who are interrogated by police while in custody. Those protections
derive from the Constitution: Dickerson v. United Statestells us in no uncertain terms
that Miranda is a ‘constitutional rule.”. . And that rule grants a corresponding right: If police fail
to provide the Miranda warnings to a suspect before interrogating him, then he is generally entitled
to have any resulting confession excluded from his trial. . .From those facts, only one conclusion
can follow—that Miranda’s protections are a ‘right[ ]’ ‘secured by the Constitution’ under the
federal civil rights statute. . . Yet the Court today says otherwise. It holds that Miranda is not a
constitutional right enforceable through a8 1983 suit. And so it prevents individuals from
obtaining any redress when police violate their rights under Miranda. | respectfully dissent. . . .
Over and over, Dickerson labels Miranda a rule stemming from the Constitution. . .. In Dickerson,
the Court considered a federal statute whose obvious purpose was to
override Miranda. Dickerson held that Mirandais a ‘constitutional decision’ that cannot be
‘overruled by’ any ‘Act of Congress.’. . To be sure, Congress may devise ‘legislative solutions
that differ[ ] from the prescribed Miranda warnings,” but only if those solutions are ‘“at least as
effective.””. . Dickerson therefore instructs (as noted above) that Miranda sets a ‘constitutional
minimum.’. . No statute may provide lesser protection than that baseline. . . . So Dickerson is
unequivocal: Miranda is set in constitutional stone. . . . Today, the Court strips individuals of the
ability to seek a remedy for violations of the right recognized in Miranda. The majority observes
that defendants may still seek ‘the suppression at trial of statements obtained’ in violation
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of Miranda’s procedures. . . But sometimes, such a statement will not be suppressed. And
sometimes, as a result, a defendant will be wrongly convicted and spend years in prison. He may
succeed, on appeal or in habeas, in getting the conviction reversed. But then, what remedy does he
have for all the harm he has suffered? The point of § 1983 is to provide such redress—because a
remedy ‘is a vital component of any scheme for vindicating cherished constitutional guarantees.’.

The majority here, as elsewhere, injures the right by denying the remedy.
See, e.g., Egbert v. Boule, 596 U. S.  (2022). I respectfully dissent.”)

See also Holloway v. City of Milwaukee, 43 F.4th 760, 766 (7th Cir. 2022) (“This case is
not about Miranda. But at oral argument, while the Court’s decision in Tekoh was pending, we
asked the parties whether the protection against unduly suggestive identification procedures is,
like Miranda, only a trial right, or whether it is more broadly enforceable, through either a suit
under section 1983 or otherwise. This is an important question, but we conclude that it need not
be resolved in this opinion. The parties paid no heed to it until we raised the issue at oral argument.
And there are at least two plausible answers: perhaps the right to be free from suggestive
identification procedures is a substantive right that flows from the Due Process Clauses; or
perhaps, even though a constitutional right, it is just a trial right that is not violated unless there is
a tainted identification at trial. As we explain below, the outcome of Holloway’s case does not turn
on these distinctions. We thus flag the issue and save it for another day.”)

The Supreme Court has made clear that an officer’s violation of state law in making an
arrest does not make a warrantless arrest unreasonable under the Fourth Amendment where the
arrest was for a crime committed in the presence of the arresting officer. Virginia v. Moore, 128
S. Ct. 1598, 1607 (2008). See also Flynn v. Donnelly, No. 18-2590, 2019 WL 6522890, at *3 (7th
Cir. Dec. 4, 2019) (not reported) (“In their brief, Pirro and Flynn stated without elaboration that
they allege violations of ‘Constitutionally protected rights to be free from illegal stops,
questioning, interrogation, detention, charging, and incarceration.” But, even when repeatedly
pressed at oral argument, they pointed only to state law for the proposition that their seizures
violated the Fourth Amendment. A violation of state law, however, ‘is completely immaterial as
to the question of whether a violation of the federal constitution has been established.’. . The
appellants could not articulate what, apart from the illegitimate nature of the SAFE unit,
purportedly violated their Fourth Amendment rights. Perhaps there was an argument to be made
that deputizing civilians to make traffic stops violates the Fourth Amendment’s standards apart
from any violations of state law, but these plaintiffs did not make it. The judgment of the district
court is AFFIRMED.”); Oglesby v. Lesan, 929 F.3d 526, 534 (8th Cir. 2019) (“Officer Hein and
Deputy Lesan did not violate the Fourth Amendment solely by arresting Oglesby outside of the
Lincoln city limits.”); Cummings v. Dean, 913 F.3d 1227, 1243 (10th Cir. 2019) (“[T]the district
court’s reasoning is flawed because it equates a violation of a clear obligation under state law . . .
with a violation of clearly-established federal law. Whether Director Dean violated clearly-
established state law in failing to set CBA-based rates, however, is an entirely separate question
from whether that failure violated clearly-established federal law. And even if Director Dean had
notice that his reading of the Act was incorrect as a matter of state law, this would not necessarily
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deprive him of qualified immunity from liability under federal law.”); Hoffman v. Knoebel, 894
F.3d 836, 845 (7th Cir. 2018) (“Everyone agrees that Knoebel and Snelling lacked any semblance
of state-law authority to arrest DTC [Drug Treatment Court] participants. But, as Virginia v.
Moore, 553 U.S. 164 (2008), makes clear, that flaw does not show that there was a federal
constitutional violation. As the Court held in Moore, an arrest based on probable cause, even if
prohibited by state law, does not violate the Fourth Amendment. . . Knoebel and Snelling acted
pursuant to facially valid state warrants, and so probable cause to support the arrests either existed,
or they reasonably believed that it did. . . That is not to say that all was well from a broader point
of view. The extent to which Knoebel and Snelling exceeded their jurisdiction is quite troubling.
Snelling was a bailiff whose arrest powers did not extend past the courthouse doors, and Judge
Jacobi testified that he told Snelling not to arrest people. Knoebel had no conceivable basis for
arrest authority, though in fairness she did not personally handcuff any participants. Both
defendants misleadingly brought with them indicia of authority—badges, guns, and in one case a
call of ‘police’—when they had no actual authority. But these are all matters of state law: no one
argues that any other aspects of the arrest would offend the Fourth Amendment. The warrants were
valid, no excessive force was used, and each plaintiff was promptly taken to the DTC. This does
not add up to a Fourth Amendment violation.”); Hurem v. Tavares, 793 F.3d 742, 746-47 (7th Cir.
2015) (““We begin with a point that could, on its own, dispose of this argument: ‘state restrictions
do not alter the Fourth Amendment’s protections.” [citing Virginia v. Moore] . . . A state may
‘choose| ] to protect privacy beyond the level that the Fourth Amendment requires,’ but the Fourth
Amendment requires only that an arrest be based upon probable cause, which ‘serves interests that
have long been seen as sufficient to justify the seizure.’. .The remedy for a violation of such a state
law is in state court. We recognized in Gordon v. Degelmann, 29 F.3d 295, 301 (7th Cir .1994),
that Illinois’s forcible entry statute imposes a prior procedural requirement before a person can be
removed from a particular property: there must be a judicial hearing to determine a person’s
entitlement to remain. We observed that this procedure went beyond what the Fourth Amendment
requires and concluded that a police officer’s failure to afford the plaintiff the hearing mandated
by state law ‘does not matter—not, at least, to a claim under the fourth amendment and § 1983,’
given the plaintiff’s violation of Illinois’s criminal trespass law. . . So it is in Hurem’s case, and
we decline his invitation to overrule Gordon.”); Bruce v. Guernsey, 777 F.3d 872, 876 (7th Cir.
2015) (“[T]he constitutionality of a mental-health seizure does not depend on whether the officer
met each requirement spelled out by Illinois state law. Whether or not an officer complied with
these state law conditions may have some evidentiary value when determining whether that
officer’s conduct was reasonable, but a violation of the Illinois Mental Health and Developmental
Disabilities Code does not constitute a per se violation of the Fourth Amendment. Our task instead
is to see whether Harris and Guernsey had probable cause to believe that Bruce needed immediate
hospitalization because she was a danger to herself or others.”); Snider Intern. Corp. v. Town of
Forest Heights, Md., 739 F.3d 140, 145 (4th Cir. 2014) (“A basic requirement of a 42 U.S.C. §
1983 violation is ‘the depriv[ation] of a right secured by the Constitution and laws of the United
States.’. . Conduct violating state law without violating federal law will not give rise to a § 1983
claim. . .We find Appellants’ third challenge, which concerns whether the citations comply with
the Maryland statute, misplaced in a § 1983 claim. Even if the citations violated Maryland law,

- 4 -



the noncompliance would not violate federal law and thus cannot give rise to § 1983 relief. . . .
The district court properly found that Appellants cannot pursue § 1983 relief for acts that allegedly
violate only Maryland law.”); Tebbens v. Mushol, 692 F.3d 807, 818 (7th Cir. 2012) (“[I]t is firmly
established that the Fourth Amendment permits an officer to make an arrest when he or she has
probable cause to believe that an individual has committed or is committing an act which
constitutes an offense under state law, regardless of whether state law authorizes an arrest for that
particular offense.”); Luckert v. Dodge County, 684 F.3d 808, 819 (8th Cir. 2012) (“Failure to
follow written procedures does not constitute per se deliberate indifference. If this were so, such a
rule would create an incentive for jails to keep their policies vague, or not formalize policies at all.
And the record in this case does not show any evidence, nor are we aware of any precedent, from
which jail officials would know a thirty-minute suicide watch—as opposed to a twenty-minute
watch—is constitutionally impermissible, or that keeping a suicide notebook is constitutionally
required.”); Johnson v. Phillips, 664 F.3d 232, 238 (8th Cir. 2011) (“That Phillips lacked
authority under state law to make an arrest does not establish that his conduct violated the Fourth
Amendment. . . . The outstanding warrant gave Phillips probable cause to arrest Johnson, and that
probable cause satisfied the Fourth Amendment.”); Rieck v. Jensen, 651 F.3d 1188, 1191, 1194
(10th Cir. 2011) (“[T]he Supreme Court has made it clear that the Fourth Amendment does not
track property law. Twice the Supreme Court has held that a trespass by law-enforcement officers
did not violate the Fourth Amendment. . . . [T]he end of the driveway near the gate did not fall
within the curtilage of Rieck’s home, and Jensen’s entry into this area did not violate the Fourth
Amendment.”); Ault v. Speicher, 634 F.3d 942, 947 (7th Cir. 2011) (“[E]ven if Plaintiff could
show that Defendant violated Illinois law, failure to comply with state procedures does not
demonstrate the violation of Plaintiff’s clearly established constitutional due process rights.”);
Porro v. Barnes, 624 F.3d 1322, 1329, 1330 (10th Cir. 2010) (“Policies are often prophylactic,
setting standards of care higher than what the Constitution requires. And that’s surely the case
here. While the putative federal policy may totally forbid the use of tasers on immigration
detainees, the Constitution doesn’t go so far. The use of tasers in at least some circumstances —
such as in a good faith effort to stop a detainee who is attempting to inflict harm on others — can
comport with due process. . . . Simply put, the failure to enforce a prophylactic policy imposing a
standard of care well in excess of what due process requires cannot be — and we hold is not —
enough by itself to create a triable question over whether county officials were deliberately
indifferent to the Constitution. This isn’t to say, of course, a county’s failure to train its employees
in a prophylactic policy is always or categorically irrelevant to the question of deliberate
indifference. We need and do reject only Mr. Porro’s claim that such a failure alone suffices to
make out a claim of deliberate indifference.”); Marksmeier v. Davie, 622 F.3d 896, 901 (8th Cir.
2010) (“Despite Marksmeier’s contention, it is unnecessary to decide whether Officer Davie was
acting within his primary jurisdiction at the time he arrested Marksmeier because even if the arrest
violated Nebraska law, it did not violate the Fourth Amendment. . . .Even assuming Nebraska law
limited Officer Davie’s geographic jurisdiction, Officer Davie had probable cause to believe
Marksmeier committed a sexual assault on JP and a physical assault on SP, thus no Fourth
Amendment violation occurred.”); Edgerly v. City and County of San Francisco, 599 F.3d 946,
956 n.14, 957 (9th Cir. 2010) (“In our previous opinion, we held that Edgerly’s arrest was
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unconstitutional and that the Officers were not entitled to qualified immunity in light of the state
law restriction on arrests for first-time offenses of this kind. . . We withdrew our opinion after the
Supreme Court decided Virginia v. Moore, in which it held that such state arrest restrictions are
irrelevant to our Fourth Amendment inquiry. . . We are now bound by Moore, and to the extent
that Bingham and Reed are inconsistent with Moore, they are effectively overruled. . . . Bull,
however, left undisturbed our line of precedent requiring reasonable suspicion to strip search
arrestees charged with minor offenses who are not classified for housing in the general jail
population. . . This precedent controls here because Edgerly was never placed in the general jail
population, but was merely cited and released at the station.”); Francis v. Giacomelli, 588 F.3d
186, 195 (4th Cir. 2009) (“Commissioner Clark maintains that the Mayor did not have authority
to terminate the Police Commissioner’s employment, an allegation with which the Maryland Court
of Appeals agreed in part. . . but that fact does not change the Fourth Amendment analysis. The
fact that the Court of Appeals determined that Clark’s firing was inconsistent with the Public Local
Law of Baltimore City does not alone support the claim that the searches and seizures conducted
in connection with the Mayor’s effort to terminate Clark’s employment violated the Fourth
Amendment.”); Holder v. Town Of Sandown, 585 F.3d 500, 507, 508 (1st Cir. 2009) (“We have
relied on Moore to hold that when a prisoner’s conversation with his attorney was recorded in
violation of a state regulation, that violation of state law did not operate to nullify, for purposes of
Fourth Amendment analysis, the client’s consent to the recording. United States v. Novak, 531
F.3d 99, 102 (1st Cir.2008). Our colleagues in other circuits have reached similar conclusions. In
Walker v. Prince George’s County, Maryland, 575 F.3d 426, 430 (4th Cir.2009), the Fourth
Circuit, relying on Moore, held that, even if a county ordinance required a police officer to verify
that the owner of a wolf lacked a license before seizing the wolf, breach of that requirement would
not establish a violation of the Fourth Amendment. In United States v. Brobst, 558 F.3d 982, 989-
90 (9th Cir.2009), the Ninth Circuit relied on Moore to reject an argument that a seizure and arrest
was constitutional only if it complied with the protections from search and seizure afforded by
Montana law. These cases demonstrate that Moore applies not only to cases where certain crimes
are explicitly made unarrestable offenses, but also to cases where state procedural requirements
are not followed. . . We therefore conclude that the New Hampshire statute is irrelevant to the
Fourth Amendment analysis that we must undertake to resolve the present claim. . . . From the
foregoing analysis, we must conclude that, at the time he arrested Mr. Holder, the officer had
sufficient information to conclude that the state offense of simple assault had taken place.”);
Bowling v. Rector, 584 F.3d 956, 970 (10th Cir. 2009) (“We conclude that the warrant was valid
under the Fourth Amendment. Whether or not Rector’s alleged conduct in seeking the warrant
violated Oklahoma law, it did not violate Bowling’s constitutional rights.”); Swanson v. Town of
Mountain View, Colo., 577 F.3d 1196, 1201 (10th Cir. 2009) (“We agree with the plaintiffs that
Colorado law does not permit officers to enforce traffic infractions outside their home jurisdiction.
As we held in United States v. Gonzales, 535 F.3d 1174, 1182 (10th Cir.2008), when officers stop
a suspect for a ‘traffic violation outside their jurisdiction, they violate[ ] Colorado law.” But this
violation of Colorado law does not necessarily mean the defendants violated the plaintiffs’ federal
constitutional rights.”); Pasco ex rel. Pasco v. Knoblauch, 566 F.3d 572, 579 (5th Cir. 2009)
(“The district court concluded that Knoblauch’s conduct violated clear Fourth Amendment law

- 6 -



because Knoblauch ‘was acting contrary to police department protocol” when he bumped Pasco
off the road. However, the fact that Knoblauch acted contrary to his supervisor’s order is
constitutionally irrelevant. Violations of non-federal laws cannot form a basis for liability under 8
1983, and qualified immunity is not lost because an officer violates department protocol.”);
Creusere v. Weaver, 2009 WL 170667, at *7 (6th Cir. Jan. 26, 2009) (“Creusere alleges that
KEPSB [Kentucky Education Professional Standards Board] failed to follow its own procedures
because it did not give him a copy of a report in 1995 and did not hold a hearing in a timely fashion
after charges were brought against Creusere. Even taking these allegations as true, it is not a
constitutional violation for a state agency not to follow its own procedures. . . Therefore, KEPSB’s
alleged failure to give a copy of the report to Creusere is not a constitutional violation, nor is its
delay in holding a hearing. . . Since no constitutional violation occurred, the KEPSB members are
entitled to rely upon qualified immunity for their actions.”); Taake v. County of Monroe, 530 F.3d
538, 542 (7th Cir. 2008) (“Our caselaw already explains that mere breaches of contract by the
government do not support substantive due process claims under the Constitution, . . . but we will
explain it again, for the sake of future litigants who may think it a good idea to bring regular
state-law contract claims to federal court via § 1983. When a state actor breaches a contract it has
with a private citizen, and the subject matter of that contract does not implicate fundamental liberty
or property interests, the state acts just like any other contracting private citizen . . .. [T]he proper
tribunal to adjudicate issues arising from the contract (or alleged contract) is a state court . . . .”);
Wilder v. Turner, 490 F.3d 810, 814(10th Cir.2007) (“Of course a ‘violation of state law cannot
give rise to a claim under Section 1983.” Marshall v. Columbia Lea Regional Hosp., 345 F.3d
1157, 1164 (10th Cir.2003). Section 1983 does not ... provide a basis for redressing violations of
state law, but only for those violations of federal law done under color of state law.” Jones v. City
and County of Denver, 854 F.2d 1206, 1209 (10th Cir.1988). ‘While it is true that state law with
respect to arrest is looked to for guidance as to the validity of the arrest since the officers are
subject to those local standards, it does not follow that state law governs.” Wells v. Ward, 470 F.2d
1185, 1187 (10th Cir.1972). Nor, perhaps more importantly, are we bound by a state court’s
interpretation of federal law-in this case the Fourth Amendment.”); Steen v. Myers, 486 F.3d 1017,
1023 (7th Cir. 2007) (“The question of whether Myers’s training indicated that he should stop the
pursuit likewise does not raise questions that implicate the Constitution. Various sections of the
pursuit manual are quoted by both sides to support arguments about whether Myers complied with
department directives. As the Court in Lewis noted, however, a failure to comply with departmental
policy does not implicate the Constitutional protections of the Fourteenth Amendment.”); Andujar
v. Rodriguez, 480 F.3d 1248, 1252 n.4 (11th Cir. 2007) (“Whether a government official acted in
accordance with agency protocol is not relevant to the Fourteenth Amendment inquiry. . . Thus,
Andujar’s argument that a City of Miami Rescue Policy required Newcomb and Barea to transport
Andujar to a treatment facility, even if correct, is without consequence.”); United States v. Laville,
480 F.3d 187, 196 (3d Cir. 2007) (“[W]e hold that the unlawfulness of an arrest under state or local
law does not make the arrest unreasonable per se under the Fourth Amendment; at most, the
unlawfulness is a factor for federal courts to consider in evaluating the totality of the circumstances
surrounding the arrest.”); Thompson v. City of Chicago, 472 F.3d 444, 455 (7th Cir. 2006)
(“Whether Officer Hespe’s conduct conformed with the internal CPD General Orders concerning
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the use of force on an assailant was irrelevant to the jury’s determination of whether his actions on
December 5, 2000 were ‘objectively reasonable’ under the Fourth Amendment. It may be that
Officer Hespe’s possible violation of the CPD’s General Orders is of interest to his superiors when
they are making discipline, promotion or salary decisions, but that information was immaterial in
the proceedings before the district court and was properly excluded. Instead, the jury in all
probability properly assessed the reasonableness of Officer Hespe’s split-second judgment on how
much force to use by considering testimony describing a rapidly evolving scenario in which
Thompson attempted to evade arrest by leading the police on a high speed chase, crashed his car,
and actively resisted arrest.”); Hannon v. Sanner, 441 F.3d 635, 638 (8th Cir. 2006) (“Hannon’s
action is premised on an alleged violation of the constitutional rule announced in Miranda and
subsequent decisions. The remedy for any such violation is suppression of evidence, which relief
Hannon ultimately obtained from the Supreme Court of Minnesota. The admission of Hannon’s
statements in a criminal case did not cause a deprivation of any ‘right” secured by the Constitution,
within the meaning of 42 U.S.C. § 1983.”); Bradley v. City of Ferndale, 148 F. App’x 499, 2005
WL 2173780, at *6 (6th Cir. Sept. 8, 2005) (“[T]he violation of city policy is not in and of itself a
constitutional violation under 42 U.S.C.8 1983.”); Waubanascum v. Shawano, 416 F.3d 658, 667
(7th Cir.2005) (“Waubanascum suggests that Shawano County showed deliberate indifference by
its ‘long-standing custom of granting courtesy licenses without conducting investigations of the
applicants.” Thus, he argues, ‘Shawano County’s policy was deliberately indifferent to a known
risk to foster children.” Waubanascum seems to propose that state laws and regulations assume
that failure to perform background checks necessarily will expose foster children to risk, thus
constituting deliberate indifference. This argument misstates the legal standard, because it
sidesteps the requirement that there be knowledge or suspicion of actual risk and substitutes the
possibility of risk arising from the county’s custom. Undoubtedly, foster children would be
exposed to a heightened degree of risk if foster license applicants were subjected to no background
checks at all. We may assume that it is this very concern that underlies Wisconsin’s laws and
regulations requiring such background checks before a foster license may be granted. But a failure
to abide by a general statutory requirement for background checks cannot substitute for the
requirement of actual knowledge or suspicion in the foster home context. . . . As noted, it is unclear
that Shawano County actually did violate Wisconsin law in effect at the time that the county
granted Fry the courtesy foster license. But in any event, state law does not create a duty under the
federal constitution, so even if Shawano County failed to abide by Wisconsin law, this would not
by itself amount to a violation of Waubanascum’s due process rights.”); Tanberg v. Sholtis, 401
F.3d 1151, 1164, 1165 (10th Cir. 2005) (“Although plaintiffs frequently wish to use administrative
standards, like the Albuquerque SOPs, to support constitutional damages claims, this could
disserve the objective of protecting civil liberties. Modern police departments are able — and often
willing — to use administrative measures such as reprimands, salary adjustments, and promotions
to encourage a high standard of public service, in excess of the federal constitutional minima. If
courts treated these administrative standards as evidence of constitutional violations in damages
actions under § 1983, this would create a disincentive to adopt progressive standards. Thus, we
decline Plaintiffs’ invitation here to use the Albuquerque Police Department’s operating
procedures as evidence of the constitutional standard. The trial court’s exclusion of the SOPs was
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particularly appropriate because Plaintiffs wished to admit not only evidence of the SOPs
themselves, but also evidence demonstrating that the APD found that Officer Sholtis violated the
SOPs and attempted to discipline him for it. Explaining the import of these convoluted proceedings
to the jury would have been a confusing, and ultimately needless, task. The Albuquerque Chief of
Police followed the recommendation of an internal affairs investigator to discipline Officer Sholtis
both for making an impermissible off-duty arrest and for use of excessive force. An ad hoc
committee subsequently reversed this decision. Additional testimony would have been necessary
to help the jury understand the significance of these determinations and the procedures used to
arrive at these contradictory results. This additional testimony explaining the procedures used at
each step in the APD’s investigation and decision-making would have led the jury ever further
from the questions they were required to answer, and embroiled them in the dispute over whether
Officer Sholtis’s actions did or did not violate the SOPs. At the end of this time-consuming detour
through a tangential and tendentious issue, the jury would have arrived at the conclusion that the
APD itself seems to have been unable to resolve satisfactorily the question whether Plaintiffs’
arrest violated the APD SOPs. . . . The similarity of the SOP addressing excessive force to the
objective standard employed by state and federal law would render jury confusion even more
likely, tempting the jury to conclude that if experienced police officers interpreted Officer Sholtis’s
actions as a violation of SOPs employing the same standards as the law, then Officer Sholtis must
also have violated legal requirements. When, as here, the proffered evidence adds nothing but the
substantial likelihood of jury confusion, the trial judge’s exclusion of it cannot be an abuse of
discretion.”).

But see United States v. Proano, 912 F.3d 431, 439-40 (7th Cir. 2019) (“Proano . . . argues that
the government’s evidence of his training was inadmissible, relying mostly on Thompson v. City
of Chicago, 472 F.3d 444 (7th Cir. 2006). Thompson concerned 42 U.S.C. § 1983, and it held that
the CPD’s General Orders (essentially, formal policy statements) were not relevant to proving
whether force was constitutional. . . This is because the Fourth Amendment, not departmental
policy, sets the constitutional floor. . . Since Thompson, however, we have clarified that there is
no per se rule against the admission of police policies or training. . . We explained in Aldo
Brown that such a rule would be especially excessive in the § 242 context, where an officer’s intent
is at issue and the defendant has a constitutional right to present a defense. . . Thompson did not
address whether evidence of police policy or training can be relevant to intent; 8 1983, unlike §
242, is a civil statute that lacks a specific-intent requirement. . . Thompson therefore offers no
guide here. Still, Proano presses, even if some evidence of training may be relevant, the
government’s evidence in this case was not because it concerned CPD-specific training. Proano
seizes on language from Aldo Brown, which said that evidence of ‘widely used standardized
training or practice[s]’ could be relevant to show an officer’s intent in § 242 cases. . . Proano
characterizes the CPD’s training as ‘localized’ and not ‘widely used,” and therefore not relevant.
That characterization is suspect; the CPD is the second-largest police force in the country. . .
Regardless, neither Aldo Brown nor common sense limits the pool of admissible training-related
evidence of intent to national, model, or interdepartmental standards. Assuming those standards
exist, . . . only evidence of training that the officer actually received can be relevant to his state of
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mind. . . Proano’s remaining arguments go to the weight of the evidence, not its relevance. He
asserts that the prohibition on shooting into windows and crowds was not relevant because that
training did not concern cars. But as the district court reasonably concluded, four or five people in
the back of a car could constitute a crowd. Proano also asserts that his firearms training was not
relevant because that training occurred in a controlled environment. Yet Jamison testified that the
firearms training was not training for training’s sake, but rather it was intended to have real-word
application. Proano’s arguments were ones for the jury, not us. . . The probative value of an
officer’s training, like most any evidence, depends on case-specific factors. Those factors are too
many to list, but no doubt included are the training’s recency and nature, representativeness of
reasonable practices, standardization, and applicability to the circumstances the officer faced.
Whatever its ultimate strength, evidence of an officer’s training can be relevant in assessing his
state of mind. The district court carefully assessed the evidence and the state-of-mind inquiry in
this case, and it did not abuse its discretion in admitting the evidence of Proano’s training.”).

See also Walton v. Dawson, 752 F.3d 1109, 1122 (8th Cir. 2014) (“Here, Sheriff Dawson
determined the ‘best method[ ]’ in this old jail, without cameras, was to lock the cell doors
overnight, and he concluded that ‘[h]ad this policy been followed[,] it may have prevented this
very serious incident.’. . . Of course, violating an internal policy does not ipso facto violate the
Constitution, but when that policy equates to the constitutional minimum under the totality of the
circumstances, we appropriately focus on the objectively unconstitutional conduct which breaches
the policy. . . Prison officials are not at liberty to violate the Constitution merely because doing so
also happens to violate a prison policy.”).

Compare McMullen v. Maple Shade Tp., 643 F.3d 96, 99, 100 (3d Cir. 2011) (“Although
it is true that an arrest made in violation of state law does not necessarily give rise to a federal
constitutional claim, . . . the issue in this appeal is whether an arrest pursuant to an allegedly invalid
municipal ordinance directly offends the federal constitutional right to be free from unlawful
arrest. . .. Thus, in certain circumstances, an arrest pursuant to a law that is unambiguously invalid
for reasons based solely on state law grounds may constitute a Fourth Amendment violation
actionable under 8 1983. Here, however, McMullen has failed to state a viable Fourth Amendment
claim because he cannot plead that the ordinance pursuant to which he was arrested is
unambiguously invalid.”) with McMullen v. Maple Shade Tp. 643 F.3d 96, 101 & n.1, 102 (3d
Cir. 2011) (Jordan, J., concurring) (“I join in the judgment of the Court that Maple Shade Township
is not liable under 42 U.S.C. § 1983 for passing the ordinance at issue here. However, | write
separately because | would not proceed on this record to create a new precedential standard making
the validity of a municipal ordinance under state law relevant to a Fourth Amendment inquiry. As
the Majority notes . . . Maple Shade’s public drunkenness ordinance. . . has not been held invalid
under New Jersey law and, to the contrary, can reasonably be read as being consistent with the
state’s Alcoholism Treatment and Rehabilitation Act (“ATRA”). ... The Majority accurately states
that ‘§ 1983 provides a remedy for violations of federal, not state or local, law.’. . Yet the Majority
is creating a constitutional standard under which the Fourth Amendment reasonableness of an
arrest turns on whether a local law is invalid for violating state, not federal, law. . . . [T]he question
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of whether the validity of a municipal ordinance under state law is relevant to a Fourth Amendment
inquiry is not one we need to address to resolve this case. Because the plaintiff’s fundamental
premise that the Maple Shade ordinance and ATRA are necessarily in conflict is unsound, we
should simply point that out and affirm the District Court in a non-precedential opinion.”).

See also Niarchos v. City of Beverly, 831 F.Supp.2d 423, 434 & n. 13 (D. Mass. 2011)
(“While this case is extraordinarily tragic on so many levels, I cannot ascribe legal responsibility
to the defendants. The law is simply otherwise. | must find that the police did not restrain
Danielle’s ‘freedom to act on h[er] own behalf,” DeShaney, 489 U.S. at 200, and, hence, Danielle
was not in the state’s custody. Therefore, Danielle had no constitutional right to the state’s
protection. . . .1 draw this conclusion as a matter of federal constitutional law, which imposes a
relatively high standard for liability. I note that there was evidence that the BPD violated their own
regulations and policies which provided that family members were not to respond to incidents
involving other family members. ... The problem is that evidence of the violation of state policies
is simply not enough under these circumstances to establish a violation of a federal constitutional
right.”); Mata v. City of Farmington, 798 F.Supp.2d 1215, 1234, 1235 (D.N.M. 2011) (“Given
the controlling law, the Court finds that evidence of violations of SOPs and training is irrelevant
to whether Mata’s and J.A.M.’s rights under the Fourth Amendment were violated. [citing
Tanberg] Because this evidence is not relevant, the Court finds that this evidence is ‘not
admissible,” and the Court will exclude this evidence.”); Taylor v. Martin, No. 3:08 CV 2217,
2010 WL 1751991, at *2 (N.D. Ohio Apr. 30, 2010) (“[T]he fact that Taylor’s arrest violated Ohio
law is not determinative of whether his arrest violated the Fourth Amendment. . . Therefore, the
appropriate inquiry is not simply whether Martin complied with Ohio law in arresting Taylor, but
whether his conduct violated clearly-established Fourth Amendment standards.”); Lillo v. Bruhn,
No. 3:06cv247/MCR/EMT, 2009 WL 2928774, at *4 (N.D. Fla. Sept. 9, 2009) (“Although the
Baker Act establishes the substantive, state law standard for involuntary commitment, it has no
effect on the Fourth Amendment. Indeed, it is irrelevant for Fourth Amendment purposes whether
a seizure or an arrest violated state law, as long as it was supported by probable cause.”); McGee
v. City of Cincinnati Police Dept., No. 1:06-CV-726, 2007 WL 1169374, at *5 n.4 (S.D. Ohio
Apr. 18, 2007) (“Plaintiff argues that the CCA’s finding that Officer Rackley’s use of his taser
against Plaintiff violated Cincinnati Police Department procedure on use of force demonstrates
that Officer Rackley used excessive force against Plaintiff. . .However, the CCA’s finding is not
dispositive. A city’s police department may choose to hold its officers to a higher standard than
that required by the Constitution without being subject to or subjecting their officers to increased
liability under § 1983. Violation of a police policy or procedure does not automatically translate
into a violation of a person’s constitutional rights.”); Philpot v. Warren, No.
Civ.A.1:02-CV2511JOF, 2006 WL 463169, at *7 (N.D. Ga. Feb. 24, 2006) (“As an initial matter,
the court notes the fact that Cobb County ultimately terminated Defendant Warren for his actions
in this case would not necessarily preclude a determination that Defendant Warren is entitled to
qualified immunity. Defendant Warren’s supervisors terminated him based upon an analysis of the
policies of the Cobb County Police Department. Plaintiff has not argued that these policies are
coextensive with the constitutional parameters of the Fourth Amendment in the search and seizure
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context, or that those parameters were clearly established as a matter of law at the time of the
incident. The fact that the Cobb County Police Department may hold its officers to a different
standard than that constitutionally mandated in the Eleventh Circuit is not before this court. The
role of the Cobb County Police Department was to determine whether Defendant Warren violated
department policy and whether his actions warranted punishment. The role of this court is to
determine whether Defendant Warren is entitled to qualified immunity as a matter of law. See also
Durruthy v. Pastor, 351 F.3d 1080, 1092 (11th Cir.2003) (concluding that officer’s violation of
department’s internal policy does not vitiate finding of probable cause based on objective facts);
Craig v. Singletary,127 F.3d 1030, 1044 (11th Cir.1997) (probable cause involves only
constitutional requirements and not any local policies).”); Chamberlin v. City of Albuquerque,
No. CIV 02-0603 JB/ACT, 2005 WL 2313527, at *4 (D.N.M. July 31, 2005)(Plaintiff barred from
introducing as evidence “the Albuguerque Police Department’s SOP’s to support its allegation that
[officer] acted unreasonably in directing his police service dog to attack the [plaintiff] in violation
of his Fourth Amendment rights.”); Wilhelm v. Knox County, Ohio, No. 2:03-CV-786, 2005 WL
1126817, at *14 (S.D. Ohio May 12, 2005) (not reported) (“[T]he Court recognizes that the Sixth
Circuit has held that (1) a defendant cannot be liable under § 1983 unless he or she violated one of
a plaintiff’s federal constitutional rights, and (2) a state right ‘as an alleged misdemeanant to be
arrested only when the misdemeanor is committed in the presence of the arresting officer [is] not
grounded in the federal constitution and will not support a § 1983 claim.’ . . The issue is whether
probable cause to arrest existed, not whether the arrest violated state law. Accordingly, because
probable cause to believe that a crime had occurred existed, Bradley’s § 1983 false arrest claim
under the Fourth Amendment must fail.”).

See also Graham v. Sheriff of Logan County, 741 F.3d 1118, 1124-26 (10th Cir. 2013)
(“Ms. Graham’s focus on appeal is not on whether she consented as a factual matter but on whether
a prisoner can legally consent to sex with one of her custodians. She argues that under ‘evolving
standards of decency’ even consensual intercourse with a prisoner is cruel and unusual
punishment. . . We decline to go so far. . . . [I]t is a matter of first impression in this circuit whether
consent can be a defense to an Eighth Amendment claim based on sexual acts. Other courts are
divided in their approach to consensual sexual intercourse between guards and inmates. The Sixth
and Eighth Circuits have ruled that consensual sexual intercourse does not rise to the level of an
Eighth Amendment violation. [citing cases] Some district courts have taken the opposite approach,
holding that a prison guard has no consent defense in an Eighth Amendment civil-rights case
alleging sexual relations. [collecting cases] More recently, the Ninth Circuit adopted a middle
ground in Wood v. Beauclair, 692 F.3d 1041 (9th Cir.2012). . . . The court elected to create a
rebuttable presumption of nonconsent. . . The state official can rebut the presumption by showing
that the sexual interaction ‘involved no coercive factors.”. . The court declined to provide an
extensive list of factors but remarked that in addition to words or behavior showing opposition,
coercive factors could include ‘favors, privileges, or any type of exchange for sex.’. .In short, there
IS no consensus in the federal courts on whether, or to what extent, consent is a defense to an
Eighth Amendment claim based on sexual contact with a prisoner. As a matter of public policy,
Ms. Graham’s position has force. We cannot imagine a situation in which sexual activity between
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a prison official and a prisoner would be anything other than highly inappropriate. But not all
misbehavior by public officials, even egregious misbehavior, violates the Constitution. The
Supreme Court has warned against constitutionalizing (or unconstitutionalizing, if that can be a
word) tortious conduct by government agents. . . . Absent contrary guidance from the Supreme
Court, we think it proper to treat sexual abuse of prisoners as a species of excessive-force claim,
requiring at least some form of coercion (not necessarily physical) by the prisoner’s custodians.
We agree with the Ninth Circuit that ‘[t]he power dynamics between prisoners and guards make it
difficult to discern consent from coercion.’. . But there is no difficulty presented by the facts relied
on by Ms. Graham in this case. Even were we to adopt the same presumption as the Ninth Circuit,
the presumption against consent would be overcome by the overwhelming evidence of consent.
Ms. Graham’s rights under the Eighth Amendment were not violated.”). See also Baca v.
Rodriguez, 554 F. App’x 676, 2014 WL 292453, *2 (10th Cir. Jan. 28, 2014) (“Here, Ms. Baca
did not allege any facts in the amended complaint from which it could reasonably be inferred that
Mr. Rodriguez coerced her into having sex with him. As a result, Ms. Baca did not state a claim
for an Eighth Amendment violation against Mr. Rodriguez, and the district court properly
dismissed the amended complaint as to CCA and the supervisory defendants.”)

See also Hermiz v. Budzynowski, No. 16-11214, 2017 WL 1245079, at *3 (E.D. Mich. Apr. 5,
2017) (“The Court finds . . . that the public interest in disclosure of the policy materials in this case
is substantial. The defendants correctly point out that police policy statements do not define the
constitutional standard by which their use of force must be judged. However, if the policy
documents in question articulate directions for the deployment of force that are consistent with the
pertinent constitutional standard, and if the defendants were made aware of the policies or received
training based on them, then they may have a much harder time arguing that reasonable officers in
their position would not have been aware of particular constitutional boundaries on their use of
force against the plaintiff. Therefore, even though the materials may not be directly dispositive of
the question whether the use of force was reasonable, they may be informative for the Court or the
jury on the issue of whether the defendants are entitled to qualified immunity. The public certainly
has a compelling interest in full access to information about the basis of that determination,
whenever and however it is made, either at the summary judgment stage of the case or at trial.”);
Brock v. Harrison, No. 2:14-CV-0323, 2015 WL 7254204, at *3 (S.D. Ohio Nov. 17, 2015)
(“Defendant’s first motion in limine to exclude evidence of policy violations presents a closer call.
Although the Court agrees with Defendant that, in theory, a violation of internal policies does not
establish a constitutional violation, the facts surrounding the vehicle chase in this case (including
Defendant’s actions that may or may not have violated Gallia County policies) are too intertwined
with the subsequent use of force for the Court to conclude that they are inadmissible for any
purpose. It simply is premature at this stage to conclude that Plaintiff cannot present evidence of a
policy violation without any context as to how Plaintiff intends to present that evidence or how
that evidence ties into the circumstances leading up to the shooting. The authority Defendant cites
in his motion does not alter this conclusion. The fact that courts have declined to find constitutional
violations in cases in which a defendant violated internal policies does not make such evidence
inadmissible for any purpose in this case.”); MCcAtee v. Warkentin, 2007 WL 4570834, at *4
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(S.D. lowa Dec. 31, 2007) (“The court will admit evidence of the North Liberty pursuit and
ramming policies. They will not be admitted to support any claim that Kyle Wasson was deprived
of Fourth Amendment rights by Chief Warkentin’s decision to pursue a high-speed chase. The
Scott decision makes it clear that the decision to engage in a high-speed chase alone cannot support
a Fourth Amendment claim. Similarly, the plaintiff will not be permitted to argue for responsibility
based on the failure of Chief Warkentin to abandon the pursuit. . . However, the pursuit is part and
parcel of the events giving rise to Kyle Wasson’s ultimate death. The extent to which Chief
Warkentin was willing to violate internal policies crafted for the safety of the police and public
may be probative of other issues concerning the chief’s judgment and intent on the evening in
question. An appropriate jury instruction will be given, upon request, to place this evidence in its
proper context.”).

Also note that compliance with state law does not mean there is no constitutional violation
for purposes of liability under Section 1983. See, e.g., Smith v. Kansas City, Missouri Police
Dept., 586 F.3d 576, 581 (8th Cir. 2009) (following standard operating procedure does not
necessarily make officer’s conduct reasonable); Gronowski v. Spencer, 424 F.3d 285, 297 (2d
Cir. 2005) (“[W]e conclude that appellants’ civil service defense provides no basis to vacate the
judgment. We do not agree that appellants could not have violated § 1983 if they complied with a
state law that shares one of 8 1983’s purposes. The fact that City officials had discretion to lay off
Gronowski and did not violate civil service law in failing to reinstate her in the Consumer
Protection Office does not foreclose the possibility that retaliation for the exercise of her
constitutional rights motivated these actions. If there is sufficient evidence supporting a finding of
illegal retaliation, we will not overturn a verdict arriving at such finding. Regardless of the City
officials’ conformity with civil service law, they must still refrain from violating rights protected
under the United States Constitution.”).

See also Gandara v. Bennett, 528 F.3d 823, 825, 826 (11th Cir. 2008) (“The question
presented in this matter is whether a foreigner who has been arrested and detained in this country
and alleges a violation of the consular notification provisions of the Vienna Convention on
Consular Relations (the “Treaty”) can maintain an action under 42 U.S.C. § 1983. The answer to
this question hinges on whether or not individual rights are bestowed by the Treaty. Although we
find the issue a close one with strong arguments on both sides, we ultimately conclude the answer
is ‘no.’. . . This Circuit has not expressly addressed the issue of whether the Vienna Convention
contains private rights and remedies enforceable in our courts through § 1983 by individual foreign
nationals who are arrested or detained in this country. We have previously commented, however,
on the issue of private rights in the context of criminal cases and indicated that we would follow
the lead of the First and Ninth Circuits. See United States v. Cordoba-Mosquera, 212 F.3d 1194,
1196 (11th Cir.2000) (the First and Ninths circuits have indicated that Article 36 does not create
privately enforceable rights).”); Mora v. People of the State of New York, 524 F.3d 183, 203, 204
(2d Cir. 2008) (“In sum, there are a number of ways in which the drafters of the Vienna
Convention, had they intended to provide for an individual right to be informed about consular
access and notification that is enforceable through a damages action, could have signaled their
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intentions to do so. . . . That they chose not to signal any such intent counsels against our
recognizing an individual right that can be vindicated here in a damages action.”).

B. Under Color of State Law

In order to establish liability under § 1983, the plaintiff must prove that she has been
deprived of a federal statutory or constitutional right by someone acting “under color of” state law.
Parratt v. Taylor, 451 U.S. 527, 535 (1981). See also Lugar v. Edmonson Oil Co., 457 U.S. 922
(1982) (“state action” under Fourteenth Amendment equated with “under color of law” for Section
1983 purposes) and Brentwood Acad. v. Tennessee Secondary Sch. Athletic Ass’n, 531 U.S. 288
(2001) (discussing different tests for determining whether conduct of private actor constitutes
‘state action’ and finding state action on basis of ‘pervasive entwinement’ of state with challenged
activity); Blankenship v. Buenger, 653 F. App’x 330, 336 (5th Cir. 2016) (“While the inquiry is
‘necessarily fact-bound,” whether state action exists is a question of law for the court; it is not a
‘fact’ that can be admitted.” Footnotes omitted)

In Monroe v. Pape, 365 U.S. 167, 180 (1961), the Court held that acts performed by a
police officer in his capacity as a police officer, even if illegal or not authorized by state law, are
acts taken ‘under color of” law. As the Supreme Court stated in United States v. Classic, 313 U.S.
299, 326 (1941), “[m]isuse of power, possessed by virtue of state law and made possible only
because the wrongdoer is clothed with the authority of state law, is action taken “under color of’
state law.”

Note that generally, a public defender does not act “under color of state law” when
providing counsel to a defendant in a criminal proceeding. Polk County v. Dodson, 454 U.S. 312,
325 (1981). But see Carter v. City of Montgomery, 473 F.Supp.3d 1273, (M.D. Ala. 2020),
infra.

Examples:
D.C. CIRCUIT

McGovern v. Brown, 891 F.3d 402 (D.C. Cir. 2018) (special police officers who were
commissioned by the District of Columbia and employed by private university were acting
under color of state law, for § 1983 purposes, when they arrested attendee who engaged in
standing protest during university-sponsored event on campus).

Johnson v. Government of Dist. of Columbia, 734 F.3d 1194, 1201 (D.C. Cir. 2013) (“We agree
with the district court that even assuming that the District had notice of the strip search practices
and that those practices were unconstitutional, the District lacked the discretion necessary for class
members to prevail. Given that Dillard was at all times acting under color of federal law, . . .the
District had no authority to prevent him from conducting strip searches of arrestees upon their
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arrival at the Superior Court. Relying on two circuit court decisions, one by this Court and one by
the Sixth Circuit, see Warren, 353 F.3d 36; Deaton v. Montgomery County, 989 F.2d 885 (6th
Cir.1993), for the proposition that ‘[i]Jt does not matter if the transferor has no control over the
facility in which it places its prisoners,’. . . class members believe they can prevail even if Dillard
was at all times a federal official acting under color of federal law. In each of the cited cases,
however, the municipality had contracted to send its prisoners to a penal facility; even though the
municipality exercised no direct control over policies and practices at the facility, it retained power
to cancel the contract in the event of constitutional violations. See Warren, 353 F.3d at 37; Deaton,
989 F.2d at 885. Here, by contrast, nothing in the record suggests that the District could have held
presentment hearings somewhere other than the Superior Court. And although class members insist
that the District had statutory authority to bypass the Superior Court Marshal and deliver pre-
presentment arrestees directly to Superior Court judges, the statutory provisions class members
rely on are ambiguous at best. Thus, the District’s failure to embrace class members’ statutory
interpretation hardly demonstrates ‘deliberate indifference to the rights’ of arrestees.”)

Williams v. United States, 396 F.3d 412, 414 (D.C. Cir. 2005) (federal police officer who arrested
plaintiff for violation of D.C. law did not act under color of state law).

Brown v. Short, No. 08-1509 (RMC), 2010 WL 2989837, at *4 (D.D.C. July 30, 2010) (“The
Court finds that at the time DSO Short searched Ms. Brown, she was not acting at the behest of a
Superior Court judge or carrying out her courtroom duties. Therefore, to the extent that the
Superior Court can be described as a ‘state’ court, DSO Short was not exercising power derived
from state law and she was not clothed with that authority. DSO Short was following U.S. Marshal
policy without regard to the order of a judicial officer. In this position, she was a federal actor
analogous to the U.S. Marshall for the Superior Court, to whom Section 1983 does not apply.”)

Maniaci v. Georgetown University, 510 F.Supp.2d 50, 62, 70 (D.D.C.,2007) (“[T]he Court notes
that various circuits have applied Section 1983 and its limitations as set forth in Monell to private
institutions such as Georgetown University where such private institutions employ quasi-state
actors. [collecting cases] . . . . Plaintiff’s Amended Complaint contains facts that, if taken as true,
sufficiently raise a colorable claim that the Georgetown Public Safety Officers were acting under
the color of law by exercising their state-granted authority to arrest or actions related thereto. The
Public Safety Officers in this case were not merely verbally conveying a store policy (and thus
functioning in a private capacity) . . . . On several occasions, Plaintiff sets forth facts that indicate
that his physical liberty was restrained and that he was aware of the power asserted over him by
the Public Safety Officers. . . Allegedly, he was physically grabbed and “violently jerked ... from
his seat.”. . He was ‘surrounded by six campus police offers and was pushed against a glass
window.’. . His exit was blocked, and he was ‘told not to go anywhere.’. . . Accordingly, at this
time, the Court shall not dismiss Plaintiff’s Section 1983 claim on the grounds that the Public
Safety Officers were not acting under color of state law, as Plaintiff has alleged facts sufficient to
suggest that an arrest or actions related thereto occurred.”).
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FIRST CIRCUIT

United States v. Martinez-Mercado, 919 F.3d 91, 99-100 (1st Cir. 2019) (“Although courts have
had frequent occasion to interpret section 1983’s ‘color of law’ requirement, ‘there is no bright
line test for distinguishing “personal pursuits” from activities taken under color of law.’. . We have
previously instructed that a state actor does not act under color of law unless his ‘conduct occurs
in the course of performing an actual or apparent duty of his office, or unless the conduct is such
that the actor could not have behaved in that way but for the authority of his office.”. . More
specifically, this court trains its attention ‘on the nature and circumstances of the officer’s conduct
and the relationship of that conduct to the performance of his official duties.’. . ‘The key
determinant is whether the actor ... purposes to act in an official capacity or to exercise official
responsibilities pursuant to state law.’. . Martinez-Mercado argues, therefore, that the conspiracy
at issue here did not involve conduct committed in the performance of any actual or pretended
official duty. The facts show otherwise. The conspirators literally employed the colors of
the law in the form of a marked on-duty police vehicle to do what no private individual could do -
- divert private and police interlopers by creating the appearance of legitimate police involvement.
The plan also addressed the risk of a citizen call to the police by exploiting Lopez-Torres’s official
capacity to forestall any investigation at the scene. Lépez-Torres and Ramos-Figueroa were part
of the conspiracy and present at the scene of the heist precisely because they possessed the official
authority to ensure that it would proceed uninterrupted. This was surely enough to support a jury
finding that the conspirators acted under color of law.”)

Jarvis v. Vill. Gun Shop, Inc., 805 F.3d 1, 13 (1st Cir. 2015) (“We summarize succinctly. In their
action against the Gun Shop, the plaintiffs do not challenge either the confiscation of their firearms
or the police’s authority to transfer those firearms to a bonded warehouse for storage. Rather, they
challenge the imposition of storage charges and the subsequent auctioning of their firearms after
they failed to pay those storage charges. But the facts evidenced in the summary judgment record,
even when viewed in the light most favorable to the plaintiffs, do not show that state action, as
opposed to private action, produced these asserted harms. Although the activities undertaken by
the Gun Shop were authorized by state law, mere compliance with the strictures of state law cannot
transmogrify private action into state action. Nor is it enough that the state set in motion the
subsequent actions taken by the Gun Shop: but-for causation is simply insufficient to conjure a
finding of state action. Whatever rights (if any) the plaintiffs may have against the Gun Shop, they
have made out none under section 1983.”)

Klunder v. Brown Univ., 778 F.3d 24, 34 (1st Cir. 2015) (“Seeing no meaningful distinction
between Brown in the present case and Harvard in Krohn, we agree with the district court that
Brown University is not a state actor subject to federal jurisdiction under § 1983. Brown’s motion
for partial summary judgment was properly granted.”)

Santiago v. Puerto Rico, 655 F.3d 61, 70 (1st Cir. 2011) (“We are not the first court to reach the
conclusion that transportation to and from school is not an exclusive state function. Considering
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strikingly similar facts, the Third Circuit found that a private bus company and its employees were
not subject to liability under section 1983 even though, by transporting pupils to and from public
schools, they ‘were carrying out a state program at state expense.’. . Just as education is not
exclusively a state function because it is regularly performed by private entities, . . . so too student
transportation falls outside the exclusive purview of the state . . . . [FJreedom to choose alternatives
removes school busing from the realm of services that are traditionally exclusively reserved to the
state.”)

Burke v. Town of Walpole, 405 F.3d 66, 88 (1st Cir. 2005) (private forensic odontologist who
rendered bite mark opinon at request of District Attorney’s Office was acting under color of law
and eligible for qualified immunity).

Martinez v. Colon, 54 F.3d 980, 987 (1st Cir. 1995) (an unintended shooting of a police officer at
the police station, during the course of harassment and taunting by a fellow officer who was on
duty and in uniform, did not constitute conduct under color of law where the court concluded that
the behavior of the harassing officer represented a “singularly personal frolic[,]” and in no way
was or purported to be in furtherance of the exercise of any police power).

Arias v. Bernard, No. 17-CV-516-SM, 2021 WL 185031, at *1 n.1 (D.N.H. Jan. 19, 2021)
(“Although several of the named defendants are police officers employed by the cities of Nashua
and Manchester, New Hampshire, they appear to have been ‘detailed’ to work on a federal drug
interdiction task force. Accordingly, the parties have assumed that, for purposes of this suit, all
defendants are properly treated as federal agents.”)

Carr v. Metro. Law Enforcement Council, Inc., CIV.A. 13-13273-JGD, 2014 WL 4185482, *8
(D. Mass. Aug. 20, 2014) (“MetroLEC contends that since it ‘consists of local police and sheriff
departments, it is a municipal organization or entity.’. . Ms. Carr argues that ‘MetroLEC is a private
corporation performing delegated police functions normally reserved to the State[,]’ and is
therefore covered by 8 1983. . . As detailed herein, the record is not sufficiently developed to
determine the status of MetroLEC vis-a-vis the various statutes at issue in this litigation. For
purposes of § 1983, however, this court concludes that MetroLEC is subject to liability, at a
minimum as a private entity assuming powers traditionally exclusively reserved to the State.
Moreover, as the parties seemingly agree, its liability will be assumed to be coterminous with those
of a municipality under § 1983. MetroLEC is authorized by Mass. Gen. Laws ch. 40, 8 4J, which
provides for public safety mutual aid agreements. . . . [I]n light of the fact that MetroLEC is an
entity separate from its components, it may, in fact, be considered a ‘person’ under § 1983. . .
Moreover, since MetroLEC is a private actor which has ‘assumed a traditional public function,’ it
qualifies as a ‘state actor’ which may be subject to liability under § 1983. . . Thus, MetroLEC is
subject to liability under § 1983.”)

Chandler v. Greater Boston Legal Services, No. 13-12979-GAO, 2013 WL 6571938, *5 n.10
(D. Mass. Dec. 10, 2013) (“Notwithstanding any dispute Chandler may have with the quality of
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legal services performed on his behalf by a GBLS lawyer, acts or omissions by counsel do not give
rise to a cause of action under 42 U.S.C. 8 1983 because counsel does not act under the color of
state law in performing a lawyer’s traditional function as counsel and therefore cannot be sued
under § 1983 as an agent of the state. See Polk County v. Dodson, 454 U.S. 313, 471 (1981);
Malachowski v. City of Keene, 787 F.2d 704, 710 (1st Cir. 1986). See also Dunker v. Bissonnette,
154 F.Supp.2d 95, 105 (D. Mass. 2001) (Stearns, J.).”)

Soniav. Town of Brookline, 914 F.Supp.2d 36, 42, 43 (D. Mass. 2012) (“A procedural irregularity
is worth noting at the outset. Most challenges to the color-of-law element in § 1983 cases are raised
jointly by the defendant officers and municipalities and opposed by the plaintiffs. Here, the
Officers join the plaintiff in opposing the Town of Brookline’s contention that they did not act
under color of law. In effect, the officers ‘admit’ that they were acting under color of law. Whether
or not the Officers are overcome by honesty or, more likely, are seeking to buttress their cross-
claims against the Town of Brookline for contribution and indemnification, their admission does
not control the analysis. An officer cannot consent to have acted ‘under color of law.” See Barreto—
Rivera, 168 F.3d at 46 (explaining color of law analysis depends upon totality of circumstances
but particularly upon officer’s purpose at time of the act). It also warrants mention at the outset
that this case is in a different procedural posture than those described above. The district courts in
those cases were called upon to examine the factual record to decide whether there were sufficient
indicia of public action to support a jury finding in favor of the plaintiff on the color-of-law issue.
This Court’s task is simpler. It need not weigh the evidence or take a position on which party’s
version of the events is more credible. In considering a motion to dismiss, this Court must simply
decide whether the facts alleged in the complaint, if proven, are sufficient to support a finding that
the officers acted under color of state law. The color-of-law issue is a close one. On the one hand,
a number of factors support a finding that the Officers were not acting under color of law. The
dispute was at a private residence. The Officers were off duty and out of uniform. They were highly
intoxicated. They were not responding to an unruly bachelor party; they were the unruly bachelor
party. . . Neighbors who witnessed the brawl called the police, apparently unaware that the police
were the ones allegedly doing the beating. On the other hand, there are multiple indicia of state
action that support a finding in favor of the plaintiff. The Officers identified themselves as police.
They photographed the plaintiff’s license plate, handcuffed the plaintiff during the altercation and
informed him that he was under arrest, all forms of police techniques and functions. Finally, the
plaintiff reasonably perceived that the Officers were acting as police officers. It is the combination
of these factors that persuades the Court that it is premature to rule that none of the Officers was
acting under color of law at any point during the incident. While the Officers allegedly precipitated
the dispute, as did the police in Barreto—Rivera and Zambrana—Marrero, they employed a ‘symbol
of police authority’ when they placed plaintiff under arrest. In constrast to the officer’s actions in
Parilla—Burgos, shooting someone does not project police authority as uniquely as does the act of
detaining someone in the name of the sovereign. Accordingly, the Court finds that plaintiff has
pled sufficient facts to claim that the Officers acted under color of law.”)

Miller v. City of Boston, 586 F.Supp.2d 5, 7 (D. Mass. 2008) (“The City first argues that it is
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never liable for the misconduct of special officers. The only authority the City offers for this
assertion is the text of the 1898 statute giving the City authority to license these special officers
and virtually identical language in a corresponding police department rule.. . . The statute gives
licensed special officers ‘the power of police officers to preserve order and to enforce the laws and
ordinances of the city.’. . The statute goes on to state that ‘the corporation or person applying for
an appointment under this section shall be liable for the official misconduct of the officer.” .. BPD
argues that because the statute makes the special officers’ employer liable for their misconduct,
the City cannot be liable. . . The mere fact that the statute holds the employer of special officers
liable, however, does not necessarily mean that the City may not also be held liable for the
misconduct of special officers. Under the terms of the statute, special officers are granted the
‘power of police officers.” Inasmuch as the statute grants special officers the authority of police
officers, it seems logical to treat them as such for purposes of the City’s liability. Because
Plaintiff’s complaint is deficient in other respects, however, this court assumes without deciding
that the City may be held liable for special officer misconduct to the same extent as it may be liable
for the misdeeds of other city employees.”).

Shah v. Holloway, No. 07-10352-DPW, 2009 WL 2754406, at *7 (D. Mass. Aug. 20, 2009)
(“After reviewing the record at the motion to dismiss stage, | found the need for further discovery
to determine whether facts justified treating this case as one in which federal agents acted in
concert with state agents under circumstances justifying recognition of a Section 1983 claim
against them for depriving Shah of Fourth Amendment rights. Shah and the defendants agree that
SA Holloway and a Boston Police officer did act in concert during the time they observed, stopped,
and detained Shah. However, Shah has not offered any evidence that suggests that SA Holloway’s
—or any other Federal Agent’s — actions were derived from state, rather than federal, authority. SA
Czellecz does state that after consulting with his Boston Police counterpart, he selected the nearby
local police station as the location to which he would transport Shah. But SA Czellecz received
instructions from the Secret Service supervisors at the IDCC, not from the Boston Police, to move
Shah. Even viewing the evidence in the light most favorable to Shah, I find that no reasonable
inference can be made that the Federal Agents conspired with or acted in concert with state officials
under color of state law to deprive Shah of his civil rights. Rather, the evidence indicates that the
Federal Agents acted under authority of their Secret Service chain of command and pursuant to
their own judgment, albeit seeking and obtaining assistance from state actors.”).

Carmack v. MBTA, 465 F.Supp.2d 18, 27 (D. Mass. 2006) (“In evaluating whether the conduct
of an otherwise private actor constitutes indirect state action, courts conventionally have traveled
a trio of analytic avenues, deeming a private entity to have become a state actor if (1) it assumes a
traditional public function when it undertakes to perform the challenged conduct, or (2) an
elaborate financial or regulatory nexus ties the challenged conduct to the State, or (3) a symbiotic
relationship exists between the private entity and the State. . . The satisfaction of any one of these
tests requires a finding of indirect state action. . . In addition, where ‘[t]lhe nominally private
character of [an organization] is overborne by the pervasive entwinement of public institutions and
public officials in its composition and workings, and there is no substantial reason to claim
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unfairness in applying constitutional standards to it,” the conclusion is that there is state action. . .
The inquiry, under any of these theories, is necessarily fact-intensive, and the ultimate conclusion
regarding state action must be based on the particular facts and circumstances of the case. . . This
court finds that Mr. Carmack has alleged enough facts to support a claim that MBCR
[Massachusetts Bay Commuter Railroad Company] was a state actor based on the traditional
public function and symbiotic relationship theories.”)

SECOND CIRCUIT

Cancel v. Amakwe, 551 F. App’x 4, *6, *7 (2d Cir. 2013) (“While we have recognized that a
police officer’s self-identification and use of a service pistol can constitute acting under color of
state law, see Jocks v. Tavernier, 316 F.3d 128, 134 (2d Cir.2003), the action at issue must be
‘made possible only because the wrongdoer is clothed with the authority of state law,” West v.
Atkins, 487 U.S. 42, 49, 108 S. Ct. 2250, 101 L.Ed.2d 40 (1988). Here, even crediting Cancel’s
allegation that Gibson identified himself as a police officer, Cancel’s theory of the City’s
delegation of police powers to private businesses is insufficient by itself plausibly to allege that
Gibson was acting under color of state law. Gibson was employed by a private business at the time
of the alleged assault, and any authority he had over Cancel and other citizens derived solely from
that role and was not made possible only because he was ‘clothed with the authority of state law.’
Accordingly, Cancel’s claims against Gibson were properly dismissed.”)

Fabrikantv. French, 691 F.3d 193, 211 (2d Cir. 2012) (“We therefore conclude that animal rescue
organizations such as the SPCA—independent contractors to which, under New York law,
municipalities can delegate authority to perform animal control—are state actors for purposes of
§ 1983 when they perform surgery on animals in their care while those animals are being kept
from their owners by the authority of the state, following searches and seizures carried out by the
agencies pursuant to warrants.”)

Jocks v. Tavernier, 316 F.3d 128, 134 (2d Cir. 2003) (“[W]hen an officer identifies himself as
a police officer and uses his service pistol, he acts under color of law.”).

Pagan v. Westchester County, No. 12 Civ. 7669(PAE)(JCF), 2014 WL 982876, *24,
*25 (S.D.N.Y. Mar. 12, 2014) (adopting R & R) (““Aramark contends that all of the claims against
it should be dismissed because it is an ‘independent contractor’ and not a state actor liable under
42 U.S.C. 8 1983. The role of providing food to inmates is the responsibility of the state. .. Here,
Westchester County has a duty to provide nutritionally adequate food to those incarcerated within
its facility. The County has contracted with Aramark to perform this governmental function. Thus,
Aramark is serving a public function in providing daily meals to inmates. . . .Here, Aramark
provides food for the inmates at the Jail pursuant to a contract with the County. The Jail provides
oversight for Aramark’s services. Aramark’s ‘seemingly private behavior’ can be treated as that
of the state given that the challenged action, proper food service, flows directly from the
obligations of the government entity and is performed under its supervision. . . .The role of
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Aramark as food provider is similar to that of private physicians paid to care for inmates at state
and local facilities. In these cases, courts have consistently held that the physician is acting under
color of state law when providing treatment to inmates. . .Furthermore, other courts have held that
Aramark is acting under color of state law for § 1983 liability when it provides food to state
inmates. [collecting cases] Aramark argues repeatedly that as an independent contractor it is not
acting under color of state law. While state employment, as a general rule, is sufficient to render
the defendant a state actor, an employer-employee relationship is not necessary to a determination
of state action or action taken under color of state law. . . It is the function of the private actor
within the state system, not ‘the precise terms of his employment, that determines whether his
actions can fairly be attributed to the State ....". . . As such, the Court concludes that Aramark is
acting under color of state law for purposes of § 1983 liability by providing daily meals to the
inmates at the Jail, a duty Westchester County ordinarily owes to the inmates.”)

Rodriguez v. Winski, No. 12 Civ. 3389(NRB), 2013 WL 5379880, *9, *10 (S.D.N.Y. Sept. 26,
2013) (“[S]Jummoning police or requesting that police take action to disperse OWS protestors
simply does not suffice to constitute joint action or to convert the private party into a state actor. .
.. [T]hese allegations demonstrate that police responding to protest sites reached independent
decisions as to what action, if any, to take and how. Plaintiffs simply cannot show the substitution
of private judgment for police judgment necessary to constitute joint action. Instead, plaintiffs
explicitly plead the very opposite as to defendant Brookfield, which allegedly ‘actually
transferr[ed] discretion and authority to [the] NYPD to order OWS participants off of publicly
accessible open areas.’. . In sum, plaintiffs’ allegations cannot support an inference of joint action
with the City or the police against Mitsui or the Brookfield defendants.”)

THIRD CIRCUIT

Borrell v. Bloomsburg Univ., 870 F.3d 154, 161-62 (3d Cir. 2017) (“Richer’s decision was to
enforce the hospital’s preexisting policy requiring employees to participate in drug tests when
asked, and GMC had already fired four other nurses for violating the same policy. Neither
Bloomsburg nor its agreement with Geisinger played any part in creating the policy enforced in
this case; the agreement merely made clear that Geisinger’s employee policies would govern the
behavior of clinical students while they were working at the hospital. In light of the controlling
legal principles we have articulated, the question boils down to which entity—the hospital or the
university—exercised the authority to terminate Borrell for a violation of Geisinger policies. . .
.Notwithstanding his consultation with others, Richer made the decision to fire someone working
at GMC due to her violation of a preexisting policy of the hospital, and he had the authority to do
so based on his position there. ‘[T]he authority of state officials ... was wholly unnecessary to
effectuate Borrell’s dismissal from the NAP.’. . Accordingly, we must reverse the District Court’s
holding that GMC and Richer were state actors.”)

Kach v. Hose, 589 F.3d 626, 649 & n.22 (3d Cir. 2009) (“On this particular record, no reasonable
finder of fact could conclude that Pennsylvania authorities exercised control over any element of
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the particular conduct Kach describes. Hose was charged with supervising and maintaining a
secure environment for schoolchildren. In clear violation of his mandate, Hose engaged in an
impermissible relationship with one of the very schoolchildren whose safety he was supposed to
ensure. Kach has not presented evidence to suggest that Hose’s actions were committed on
anyone’s initiative but his own or with anything other than his own interests in mind. Instead, the
record leaves no room for doubt that Hose ‘was bent on a singularly personal frolic[,]” Martinez v.
Colon, 54 F.3d 980, 987 (1st Cir.1995) (footnote omitted), and thus his conduct is not cognizable
as state action for 8 1983 purposes. . . Because Hose was not acting under color of state law when
he committed the acts that form the basis of Kach’s § 1983 claim against him, we need not decide
if Kach’s constitutional rights were violated. Accordingly, Kach’s § 1983 claim against Hose fails
as a matter of law. . . . We do not foreclose the possibility that, under other circumstances, a private
security guard employed in a public school could qualify as a state actor.”).

Marcus v. McCollum, 394 F.3d 813, 818 (3d Cir. 2004) (noting Circuit agreement that officers
are not state actors during private repossession if they act only to keep the peace).

Foster v. City of Philadelphia, CIV.A. 12-5851, 2014 WL 5027067, *22 (E.D. Pa. Oct. 8, 2014)
(“Even towing companies, which have less responsibility than salvors under Pennsylvania law,
have been held to be state actors, albeit in other jurisdictions. . . . Since salvors engage in more
conduct than towing companies under the Abandoned Vehicle Code, it follows inexorably that a
salvor like Century Motors is a state actor.”)

Adams v. Springmeyer, 17 F.Supp.3d 478, 506 (W.D. Pa. 2014) (“In 2008, Sciulli was assigned
to work for the ATF as a federally deputized Task Force Officer. .. Local law enforcement officials
working in such a capacity are generally regarded as federal agents. . . Since it is undisputed that
Sciulli was attempting to execute federal arrest warrants in his capacity as a federal Task Force
Officer, the Defendants’ motion for summary judgment will be granted with respect to the § 1983
claims brought against him.”)

Fleck v. Trustees of University of Pennsylvania, 995 F.Supp.2d 390, 401-03 (E.D. Pa. 2014)
(“The Supreme Court has left open the circumstances under which private security officers may
be deemed to perform public functions for purposes of § 1983 suits. While our Court of Appeals
has not refined its Henderson holding, other federal courts have found state action where a security
guard is employed by a police department, Travers v. Meshriy, 627 F.2d 934 (9th Cir.1980), or
works jointly with a township police officer, Padover v. Gimbel Bros., Inc., 412 F.Supp. 920
(E.D.Pa.1976) (Ditter, J.). On the other hand, a security guard was held not to be a state actor
where no state or municipal police power was involved, see Wade v. Byles, 83 F.3d 902 (7th
Cir.1996), or when a college security guard, despite also being a local police officer, acts solely in
his college-guard capacity, see Robinson v. Davis, 447 F.2d 753 (4th Cir.1971). To be sure,
‘[w]here private security guards are endowed by law with plenary police powers such that they are
de facto police officers, they may qualify as state actors under the public function test,” Romanski
v. Detroit Entertainment, L.L.C., 428 F.3d 629, 637 (6th Cir.2005) (citing Henderson ). . .. The
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Penn Police Department’s so-called patrol zone extends well beyond the borders of the University
campus to encompass a large slice of West Philadelphia—roughly between Market Street and
Baltimore Avenue, from 43rd Street to the Schuylkill River—an area that includes the Masjid Al
Jamia Mosque at 4228 Walnut Street. . . Penn police officers are ‘highly-trained in a number of
specialized areas including: emergency response, crisis and hostage negotiation, dignitary
protection, traffic safety, motorcycle and bicycle patrol.’. . The Department maintains a fifteen-
person Detective Unit that conducts criminal investigations and crime scene analysis. Id. The Penn
Police Department has been accredited through the Commission on the Accreditation of Law
Enforcement Agencies—a standard-setting body, since March of 2001. Its officers have worked
with a Drug Enforcement Administration task force, United States v. Ford, 618 F.Supp.2d 368
(E.D.Pa.2009) (Pollak, J.), and with FBI investigators on credit-card identity theft, United States
v. Barr, 454 F.Supp.2d 229 (E.D.Pa.2006) (Rufe, J.). Here, Officers Cooper, Michel and
Thammavong were on patrol on a street within the Penn Police Department’s patrol zone, and
when their efforts to maintain public order failed, they arrested two instigators of the disturbance.
Accordingly, we find that Pennsylvania law endows the Penn Police Department with the plenary
authority of a municipal police department in the patrol-zone territory, once the ‘exclusive
prerogative’ of the City of Philadelphia. But the Penn Police Department is not an entity capable
of being sued. Rather, the University itself, i.e., the Trustees of the University of Pennsylvania, is
the proper defendant for purposes of a § 1983 suit (along with the named individual officers). . .
Penn’s police officers therefore are state actors for Section 1983 purposes.”)

Kelly v. N.J. Dept. of Corrections, No. 11-7256 (PGS), 2012 WL 6203691, *6, *7 (D.N.J. Dec.
11, 2012) (“Federal courts are split on the question whether organizations that operate halfway
houses, and their employees, are state actors for purposes of § 1983. [collecting cases] In this
action, in any event, Plaintiff has failed to allege any facts that would suggest that Community
Education Centers functioned as a state actor. For example, Plaintiff does not describe the nature
of the contractual relationship, if any, with the New Jersey Department of Corrections. He does
not describe the nature of the services provided, or the nature of the population to whom those
services are provided. . .Moreover, Plaintiff has failed to allege any facts that would suggest that
Community Education Centers promulgated any policy or practice that encouraged the conduct he
challenges here. Accordingly, Plaintiff has failed to state a claim against Community Education
Centers. As the allegations made by Plaintiff are insufficient to establish that Community
Education Center functioned as a ‘state actor,” they similarly are insufficient to establish that
counselors employed by Community Education Centers or its facilities functioned as state actors.”)

FOURTH CIRCUIT

Peltier v. Charter Day Sch., Inc., 37 F.4th 104, 118-21, 123 (4th Cir. 2022) (en banc) (“The
statutory framework of the North Carolina charter school system compels the conclusion that the
state has delegated to charter school operators like CDS part of the state’s constitutional duty to
provide free, universal elementary and secondary education. . . . Thus, charter schools in North
Carolina ‘exercise|[ ] power possessed by virtue of state law and made possible only because the
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[school] is clothed with the authority of state law.’. . The Supreme Court has held that such a
delegation of a state’s responsibility renders a private entity a state actor. . . . We are not aware of
any case in which the Supreme Court has rejected a state’s designation of an entity as a ‘public’
school under the unambiguous language of state law and held that the operator of such a public
school was not a state actor. . . We are not prepared to do so here. . . . We reach a different
conclusion with respect to RBA, the for-profit management contractor of CDS. The plaintiffs
assert that RBA’s ‘intertwinement with CDS,’ its role in daily school operations, and its
responsibility for enforcing the skirts requirement renders RBA a state actor. According to the
plaintiffs, RBA and CDS are essentially indistinguishable entities and, thus, both qualify as state
actors. Despite the close relationship between CDS and RBA, we disagree with the plaintiffs’
argument. There are several key differences between RBA, a for-profit management company, and
CDS, the non-profit charter school operator authorized by the state to run a charter school. North
Carolina has not chosen to delegate its constitutional duty to provide free, universal elementary
and secondary education to for-profit management companies like RBA. To the contrary, RBA
has no direct relationship with the state and is not a party to the charter agreement between CDS
and North Carolina. Instead, RBA manages the daily functioning of the school under its
management agreement with CDS. In working for CDS, rather than for the state of North Carolina,
RBA’s actions are more attenuated from the state than those of CDS, the entity authorized by the
state to operate one of its public schools. We therefore conclude that RBA’s actions implementing
the skirts requirement are not ‘fairly attributable’ to the state.”)

White Coat Waste Project v. Greater Richmond Transit Co., 35 F.th 179, __ (4th Cir. 2022)
(“While the constitutional state-action and statutory color-of-law requirements are technically
distinct, courts treat them ‘as the same thing.’. . ‘The ultimate issue in determining whether a
person is subject to suit under § 1983 is the same question’ as the state-action inquiry: ‘is the
alleged infringement of federal rights “fairly attributable to the State?””’. . . Often, that means
asking whether there is a ‘close nexus’ between the government and the conduct being challenged.
.. But this appeal presents a more basic question: What is the government? Often, the answer is
clear. The army is the government. . . So is a municipal zoning board. . . And usually, private
corporations are not the government. . . Usually, but not always. In Lebron, the Supreme Court
noted a special class of corporate entities, ‘Government-created and -controlled corporations,’ that
are part of the government despite their ostensibly private character. . . The Court there confronted
a similar case to our own: The National Railroad Passenger Corporation, commonly known as
Amtrak, refused to display a political advertisement, which prompted a First Amendment
challenge. . . Amtrak argued that it was a corporation, not a government entity, so it was not bound
by the First Amendment. . .The Supreme Court disagreed, holding Amtrak was a government
entity. . . The government is afforded administrative flexibility to achieve its ends, but
organizational creativity cannot release it from its constitutional mandates: It surely cannot be that
government, state or federal, is able to evade the most solemn obligations imposed in the
Constitution by simply resorting to the corporate form. On that thesis, Plessy v. Ferguson can be
resurrected by the simple device of having the State of Louisiana operate segregated trains through
a state-owned Amtrak.’. . Instead, the Court held that where ‘the Government creates a corporation

_25_



by special law, for the furtherance of governmental objectives, and retains for itself permanent
authority to appoint a majority of the directors of that corporation, the corporation is part of the
Government for purposes of the First Amendment.’. . So Lebron establishes that a corporation is
‘Government-created and —controlled’ and part of the government for purposes of the First
Amendment where: (1) creation of the corporation occurred by ‘special law’; (2) creation was ‘for
the furtherance of governmental objectives’; and (3) retention by the government of ‘permanent
authority to appoint a majority of the directors of that corporation.’. . Richmond Transit satisfies
all three elements.”)

Davison v. Randall, 912 F.3d 666, 681 (4th Cir. 2019) (‘“Put simply, Randall clothed the Chair’s
Facebook Page in ‘the power and prestige of h[er] state office,’. . . and created and administered
the page to ‘perform][ | actual or apparent dut[ies] of h[er] office[.]’. . Additionally, the specific
actions giving rise to Davison’s claim—Randall’s banning of Davison’s Virginia SGP Page—*are
linked to events which arose out of h[er] official status.’. . Randall’s post to the Chair’s Facebook
Page that prompted Davison’s comment informed the public about what happened at the Loudoun
Board and Loudoun County School Board’s joint meeting. And Davison’s comment also dealt
with an issue related to that meeting and of significant public interest—School Board members’
alleged conflicts of interest in approving financial transactions. That Randall’s ban of Davison
amounted to an effort ‘to suppress speech critical of [such members’] conduct of [their] official
duties or fitness for public office’ further reinforces that the ban was taken under color of state
law. . . Considering the totality of these circumstances, the district court correctly held that Randall
acted under color of state law in banning Davison from the Chair’s Facebook Page.”)

U.S. v. Day, 591 F.3d 679, 687-89 (4th Cir. 2010) (Virginia’s conferral of authority on armed
security officers to effect an arrest for an offense occurring in their presence did not render them
de facto police officers, as would justify a finding that officers acted as government agents when
they arrested and interrogated defendant, for purposes of the Fourth and Fifth Amendments, where
not only was arrest power of armed security officers more circumscribed than that of police
officers, who could arrest on basis of reasonable grounds or probable cause to suspect a person of
having committed a felony not in their presence, but it was also essentially the same as that of any
private citizen).

Philips v. Pitt County Memorial Hosp., 572 F.3d 176 (4th Cir. 2009) (discussing various tests for
state action and concluding that hospital’s Board of Trustees did not act under color of state law
in temporarily suspending physician’s practice privileges).

Rossignol v. Voorhaar, 316 F.3d 516, 523, 524, 527 (4th Cir. 2003) (“Defendants executed a
systematic, carefully-organized plan to suppress the distribution of St. Mary’s Today. And they
did so to retaliate against those who questioned their fitness for public office and who challenged
many of them in the conduct of their official duties. The defendants’ scheme was thus a classic
example of the kind of suppression of political criticism which the First Amendment was intended
to prohibit. The fact that these law enforcement officers acted after hours and after they had taken
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off their badges cannot immunize their efforts to shield themselves from adverse comment and to
stifle public scrutiny of their performance. . . .We would thus lose sight of the entire purpose of §
1983 if we held that defendants were not acting under color of state law. Here, a local sheriff,
joined by a candidate for State’s Attorney, actively encouraged and sanctioned the organized
censorship of his political opponents by his subordinates, contributed money to support that
censorship, and placed the blanket of his protection over the perpetrators. Sheriffs who removed
their uniforms and acted as members of the Klan were not immune from § 1983; the conduct here,
while different, also cannot be absolved by the simple expedient of removing the badge.”).

Durham v. Rapp, 64 F. Supp. 3d 740, 746-47 (D. Md. 2014) (“The Court concludes that Durham
is not barred from suing VVogt under 8 1983 simply because VVogt is an FBI agent. The only question
is whether VVogt was acting under color of state law when he was serving as a commissioner of the
MPTC [Maryland Police Training Commission]. Since it was Maryland state law that created the
MPTC and bestowed upon it its powers and duties including those exercised by Vogt, it can be
fairly said that Vogt must be regarded as a state actor as to the circumstances presented in this
lawsuit. He has cited no federal law that required him to serve as an MPTC commissioner. Thus,
he was acting under color of state law. For that reason, he is not subject to suit under Bivens
because he was not acting under color of federal law.”)

FIFTH CIRCUIT

Tyson v. Sabine, 42 F.4th 508, (5th Cir. 2022) (“Deputy Boyd argues that he did not act under
color of law because he ‘was not on duty’ and only Tyson’s ‘subjective belief” supports otherwise.
But ‘[w]hether an officer is acting under color of state law does not depend on his on-or off-duty
status at the time of the alleged violation.’. . Critically, Tyson’s ‘subjective belief” that Deputy
Boyd was acting under color of law was born directly from his conduct leading her to think as
much. . . . Deputy Boyd argues that he did not act under color of law because ‘the “real reason”
for [his] visit to her house was not related to law enforcement, but rather to engage in sexual
activity.” But officials who act for purely personal reasons do not ‘necessarily fail to act “under
color of law.””. . It is only ‘[i]f an officer pursues personal objectives without using his official
power as a means to achieve his private aim[ ] [that] he has not acted under color of state law.’.
.Deputy Boyd acted under color of law during the alleged sexual abuse.”)

Watts v. Northside Independent School District, 37 F.4th 1094, 1097-98 (5th Cir. 2022) (“Breed’s
ordering players to assault the referee . . . does not fit in the state-created-danger box. Instead, it is
an example of a public official’s ordering private actors to engage in conduct. The law has long
recognized that state action exists when a state actor commands others to commit acts as much as
when the state actor commits those acts. . . Under this view of the case, which Watts also argues,
it is clearly established that Breed engaged in state action when he ordered his players to assault
Watts. The challenged action is Breed’s order to hurt Watts. It is hard to see how that is anything
other than state action. Breed was on the sidelines acting in his role as an assistant football coach
ata public school. Just as a police officer cannot avoid the Fourth Amendment by ordering a private
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citizen to conduct an illegal search, . . . Breed cannot escape liability by ordering students to
conduct the attack. . . . Because the law has long recognized that a public official remains a state
actor when he orders others to carry out his objectives, any reasonable football coach would have
known that he was engaged in state action when instructing his players that Friday night.
Consequently, the state action in this case was clearly established and it was error to dismiss the
section 1983 claim against Breed on that ground. Although we hold that Breed was engaged in
state action that subjected him to the Due Process Clause, we do not opine on whether the
complaint has alleged a violation of clearly established due process law.”)

Gomez v. Galman, 18 F.4th 769, 776 (5th Cir. 2021) (“Viewing his complaint in the light most
favorable to Gomez—as we must—we determine that he has adequately pleaded facts which
establish that Galman and Sutton acted under the color of law. First, Gomez alleges that when he
exited the bar, Sutton ‘acting as a police officer, gave Mr. Gomez a direct order to stop and not
leave the patio area of the bar.” Gomez obeyed this order. Then, when he attempted to drive away
after getting violently beaten, Sutton and Galman ‘ordered him to stop’ and ‘ordered [him] to step
out of his vehicle.” Gomez claims that ‘[b]ecause they acted like police officers, [he] believed he
was not free to leave, and did as he was ordered.” These allegations are key. A victim usually does
not follow orders from someone who just attacked him without good reason to do so. He is even
less likely do so when—as alleged here—the victim was in the process of escaping his attackers.
The fact that Gomez stopped and exited his vehicle at his attackers’ commands lends significant
credence to his allegation that he believed them to be police officers, because the complaint offers
no reason for Gomez to obey Galman and Sutton unless they were ‘acting by virtue of state
authority.’. .Gomez alleges other facts indicating that Galman and Sutton ‘misused or abused their
official power.’. . For example, Gomez asserts that the officers ‘forced him onto his stomach, and
placed his hands behind his back in a police hold as they were trained to do during an arrest, and
effected an arrest of Mr. Gomez.” This caused Gomez to ‘believe[ | he was being arrested.” The
use of the police hold further indicates that Galman and Sutton were abusing their official power
and exercising their authority as officers in their efforts to harm Gomez. Further, Sutton ‘called
for backup in continuing to make an arrest’ and Defendants ‘identified themselves to NOPD
dispatch as NOPD officers.” Gomez concedes that by the time the officers called for backup he
was unconscious. Nevertheless, Defendants’ call for backup—and especially their identification
of themselves as officers of the law—adds to the “air of official authority’ that pervaded the assault.
.. Taken together, these allegations are sufficient to plead that the officers misused their official
power. Accordingly, the district court erred in finding that Galman and Sutton did not act
under color of law.”)

Gomez v. Galman, 18 F.4th 769, 782-83 (5th Cir. 2021) (Ho, J., concurring) (“As a strictly
doctrinal matter, this is a close case. Gomez alleges that he believed his assailants
were police officers, and that for that reason, he complied with their orders, rather than flee to
avoid further injury. But he never explains why he believed the defendants were police officers.
He does not allege that they wore uniforms, displayed their badges, or otherwise presented
themselves to him as police officers. And it is not Gomez’s subjective beliefs, but the officers’
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conduct, that determines whether the defendants acted ‘under color of [state law]’ as required
under 42 U.S.C. § 1983. .. So I can see how the district court might have concluded that this case
cannot proceed under 8 1983. That said, I am not prepared to dismiss all of Gomez’s claims at this
time. Some circuits have recognized that a plaintiff’s subjective beliefs may bear ‘some relevance’
to the color of law determination. . . In addition, there is at least some support in our circuit
precedent for the proposition that the officers here acted under color of state law because they later
called for police backup. . . In light of these authorities, I am happy to reverse in part and remand
for further proceedings, and therefore concur. Moreover, although reasonable minds can debate
whether the misconduct alleged here is actionable under § 1983, it is unquestionably contemptible.
Accepting the allegations in the complaint as true, as we must at this stage, Jorge Gomez isa U.S.
citizen and decorated military veteran of Honduran descent. On the night in question, he visited a
local bar, proudly wearing his military regalia. Officers Galman and Sutton ordered Gomez to
approach. They called him a ‘fake American’ and a ‘liar’ and told him to ‘go back’ to wherever he
came from. They attempted to strip off his military clothing. And then they brutally beat him until
two bystanders intervened to stop the attack. They left Gomez sprawled across a patio table,
bruised and bloodied. After he managed to get up, Gomez entered his car and began driving away.
But the officers ordered him to stop and exit his vehicle. Believing he had no choice, Gomez
complied. The officers then knocked Gomez to the ground, forced him onto his stomach, held his
arms behind his back, and beat him unconscious. ‘Nothing is more corrosive to public confidence
in our criminal justice system than the perception that there are two different legal standards.’. . If
the allegations in this case are true, the officers have not merely brutalized one man—they have
badly undermined public trust in law enforcement. And unfortunately, the misconduct alleged here
is not unique. . . I agree that the district court should not have dismissed Gomez’s claims against
the officers at this early stage in the proceedings. Accordingly, I concur.”)

Pikaluk v. Horseshoe Entertainment, LLP, 810 F. App’x 243, (5th Cir. 2020) (“The district
court granted summary judgment based on its conclusion that the Officers conducted an
‘independent investigation’ after receiving the call from Horseshoe. We disagree. As we will
explain, the lack of independent investigation is a significant factor in Pikaluk’s malicious
prosecution claim. But even without evidence of an independent investigation, summary judgment
on Pikaluk’s § 1983 claim was still proper because of the lack of evidence of any
‘interdependence’ or ‘meeting of the minds’ between the state officials and the Horseshoe

Defendants. We thus affirm the district court’s grant of summary judgment on
Pikaluk’s § 1983 claim.”)

Ayala-Gutierrez v. Doe, No. 16-20164, 2017 WL 3722804, at *1 (5th Cir. Aug. 28, 2017) (not
reported) (“Ayala-Gutierrez argues that he has stated a claim under § 1983 because GEO is a state
actor that derives its authority to operate Joe Corley Detention Facility from the state of Texas. He
additionally argues that he has stated a claim under Bivens because GEO is a federal employee
insofar as it acts under the color of federal law in operating Joe Corley Detention Facility. This
court has rejected these arguments in Eltayib v. Cornell Companies, Inc., 533 Fed.Appx. 414, 414-
15 (5th Cir. 2013). Eltayib held that GEO and their employees are not subject to suit as state actors
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under § 1983 because they manage a federal prison, and § 1983 applies to constitutional violations
by state—not federal—officials. . . It additionally held that GEO and its employees cannot be liable
as private actors under Bivens. Id. (citing Minneci v. Pollard, 565 U.S. 118, 131, 132 S.Ct. 617,
181 L.Ed.2d 606 (2012), and Correctional Services Corp. v. Malesko, 534 U.S. 61, 63-64, 122
S.Ct. 515, 151 L.Ed.2d 456 (2001)). Ayala-Gutierrez therefore has shown no error on the part of
the district court in dismissing his complaint for failure to state a claim.”)

Moody v. Farrell, No. 16-60684, 2017 WL 3530156, at *4 (5th Cir. Aug. 17, 2017) (“[E]vidence
that a private citizen reported criminal activity or signed a criminal complaint does not suffice to
show state action on the part of the complainant in a false arrest case. . .The plaintiff must further
‘show that the police in effecting the arrest acted in accordance with a “preconceived plan” to
arrest a person merely because he was designated for arrest by the private party, without
independent investigation.’. . .As Farrell argues, the record indisputably shows that the Lowndes
County Sheriff's Department conducted an investigation and independently determined that
probable cause existed to arrest Moody. . . .In light of the undisputed facts that Officer Cooper
investigated Farrell's allegations for almost a year and that two state officials found probable cause,
it is reasonable to infer, at most, that Farrell pressured Officer Cooper to pursue arrest. In this way,
Farrell, like the defendant in Bartholomew, influenced the actions of the police but did not
determine them. A jury could not reasonably infer that Farrell's pressure destroyed the
independence of Officer Cooper's investigation.”)

Doe v. United States, 831 F.3d 309, 314-17 (5th Cir. 2016) (“The plaintiffs rely on the ‘nexus’
test, under which the state’s involvement is such that the private actor’s conduct can fairly be
treated as that of the state itself. . . In essence, the plaintiffs assert that CCA derived its authority
to run the detention center from the subcontract with Williamson County, meaning the CCA
defendants were acting under color of state law. . . .[T]he plaintiffs argue here, the fact that the
plaintiffs are federal detainees is irrelevant. Whether state action exists depends ‘on the nature of
the defendant’ and not the nature of the plaintiff. . . .As an initial matter, resolving whether an
action is ‘fairly attributable to the State’ “begins by identifying the specific conduct of which the
plaintiff complains[.]””’. . In Cornish, a guard at a private corrections facility that housed juveniles
sued under Section 1983 after he was fired. . . Affirming dismissal, we said that the facility’s ‘role
as an employer’ did not constitute state action. . . This is true even if the facility’s role in ‘providing
juvenile correctional services was state action.’. . We said that it was immaterial that the facility’s
guards were subject to state regulations, or that a state contract authorized the facility’s operations.
. . Here, the specific conduct complained of is the CCA defendants’ failure to follow ICE’s
transport policy, which the plaintiffs allege facilitated Dunn’s crimes. Thus, following Cornish’s
reasoning, the CCA defendants’ relevant role on which we must focus is in detaining aliens
pending a determination of their immigration status pursuant to ICE specifications. This is
fundamentally a federal function. Relatedly, we once held that a CCA guard at a detention center
housing federal detainees was the equivalent of a federal corrections officer. United States v.
Thomas, 240 F.3d 445, 448 (5th Cir. 2001). Furthermore, even if we focus on the subcontract. . . .
its terms support a finding that Williamson County’s involvement in running the detention center
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was minimal. The subcontract delegated all responsibility for housing detainees pursuant to ICE
standards to CCA. Williamson County is permitted to employ a representative to serve as a
‘liaison,” but it has no involvement in the day-to-day operations of the detention center regardless
of whether it pressured CCA to remove Hernandez. Other provisions of the subcontract merely
facilitate an administrative payment between Williamson County and CCA, provide
indemnification to Williamson County, and require CCA to notify county officials if there is an
emergency at the detention center. This leaves the fact of the subcontract’s existence as the sole
connection to the state. We have said that the ‘[a]cts of ... private contractors do not become acts
of the government by reason of their significant or even total engagement in performing in public
contracts.” See Cornish, 402 F.3d at 550. Henderson and Alvarez, moreover, are distinguishable
on their facts. The state in both cases exhibited more control over the relevant correctional facilities
than Williamson County had over the detention center here. In Henderson, the jail was county
owned and operated; it unequivocally derived its existence from the state. . . No private contractor
was involved. . . Alvarez involved a county-owned jail, which was operated by a private contractor
and housed state and federal prisoners. . . The district court said the contract with the Marshals
Service to house some federal prisoners did not change the character of the private contractor’s
relevant function as the operator of the county jail. . . Here, again, the detention center — which
houses only federal aliens detained by ICE — is owned and operated by CCA alone, not
Williamson County or the state of Texas. ICE promulgates all policies and procedures by which
the detention center must operate through the service agreement and subcontract. The plaintiffs’
case centers on the CCA defendants’ violation of one of those policies. Henderson and Alvarez are
not on point.”)

Rundus v. City of Dallas, Tex., 634 F.3d 309, 315 (5th Cir. 2011) (“We hold that the facts here
clearly indicate SFOT is not a state actor; it runs a private event on public property. The pervasive
entwinement present in Brentwood is not presented in the facts before us. The City has no say in
SFOT’s internal decision making, and had no role in enacting or enforcing the restriction on
distribution of literature. Nor are we convinced by Rundus’s argument that Appellees’ mutual
commitment to improve Fair Park demonstrates state action, because SFOT improves only the
portions of Fair Park that will attract more fairgoers. In short, the facts presented are not
sufficiently analogous to Brentwood to conclude that SFOT is a state actor.”)

Bustos v. Martini Club Inc., 599 F.3d 458, 464, 465 (5th Cir. 2010) (“Whether an officer is acting
under color of state law does not depend on his on- or off-duty status at the time of the alleged
violation.. . . If an officer pursues personal objectives without using his official power as a means
to achieve his private aim, he has not acted under color of state law. . . . [H]ere, Bustos does not
allege facts to suggest that the officers who assaulted him misused or abused their official power.
His allegations suggest that, at the time of the incident, the officers were off-duty and enjoying
drinks at the bar with female companions. . . . . [B]ecause he asserts no facts that would suggest
that the use of force by Officers Goodwin and Cantu was a misuse of their power as state officers,
he has not sufficiently alleged that their actions were under color of state law.”).
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Barkley v. Dillard Dept. Stores, Inc., No. 07-20482, 2008 WL 1924178, at *3 (5th Cir. May 2,
2008) (not published) (“Although Dillard’s notified Wilkinson of the shoplifter, Wilkinson made
an independent decision to chase after and attempt to apprehend the suspect. These facts are in
contrast with those in Smith v. Brookshire Brothers, Inc., 519 F.2d 93 (5th Cir.1975) (per curiam),
in which we found that Brookshire was a state actor because ‘the police and [Brookshire]
maintained a pre-conceived policy by which shoplifters would be arrested based solely on the
complaint of the merchant.”. . There is no evidence of a pre-conceived policy in this case.
Therefore, based on the facts described above, we conclude that the district court did not err in
deciding that Dillard’s was not a state actor. Consequently, we affirm summary judgment for
Dillard’s.”).

Cornish v. Correctional Services Corp., 402 F.3d 545, 550, 551 (5th Cir. 2005) (CSC’s decision
to terminate plaintiff’s employment was made in its role as private prison management employer
and could not be attributed to Dallas County or State of Texas).

Rosborough v. Management & Training Corporation, 350 F.3d 459, 461 (5th Cir. 2003)
(agreeing with Sixth Circuit and with district courts ‘that have found that private prison-
management corporations and their employees may be sued under § 1983 by a prisoner who has
suffered a constitutional injury.”).

SIXTH CIRCUIT

Lindke v. Freed, 37 F.4th 1199, 1202-07 (6th Cir. 2022) (“To clear the state-action waters, we
analyze the current state of the doctrine and realign how state officials’ actions fit into the current
framework. We then explain when state officials’ social-media activity constitutes state action.
And lastly, we conclude Freed maintained his Facebook page in his personal capacity. . . The
Supreme Court has identified three tests for assessing state action: (1) the public-function test, (2)
the state-compulsion test, and (3) the nexus test. . . But each of these tests is framed to discern
whether a private party’s action is attributable to the state—they don’t make clear the distinction
between public officials’ governmental and personal activities. So in practice, our court has
applied a different test when asking whether a public official was acting in his state capacity—
which we’ll call the ‘state-official test.”. . This test asks whether the official is ‘performing an
actual or apparent duty of his office,” or if he could not have behaved as he did ‘without the
authority of his office.’. . It stems from our recognition that public officials aren’t just public
officials—they’re individual citizens, too. And it tracks the Supreme Court’s guidance as to public
officials and state action. . . These questions make sense in our context—they speak to whether
Freed ran his Facebook page in his official or his personal capacity. Though we haven’t explained
before how the state-official test fits within the Supreme Court’s framework, it is simply a version
of the Supreme Court’s nexus test. Under the nexus test, the ultimate question is whether a
defendant’s action ‘may be fairly treated as that of the State itself.’. . To answer that question, we
analyze whether his action is ‘entwined with governmental policies’ or subject to the government’s
‘management or control.’. . The state-official test mirrors these questions. Whether an official acts
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pursuant to his governmental duties or cloaked in the authority of his office is just another way of
asking whether his actions are controlled by the government or entwined with its policies. . . In
short, the state-official test is how we apply the nexus test when the alleged state actor is a public
official. .. Thus, we turn to social media. When analyzing social-media activity, we look to a page
or account as a whole, not each individual post. That’s because to answer our cornerstone
question—whether the official’s act is ‘fairly attributable’ to the state—we need more background
than a single post can provide. Looking too narrowly at isolated action without reference to the
context of the entire page risks losing the forest for the trees. When does a public official run his
Facebook page as an official? . . . And when is a page a personal pursuit beyond section 1983’s
ambit? . . Despite the new context, the answers to these questions remain rooted in the principles
of our state-official test. So just like anything else a public official does, social-media activity may
be state action when it (1) is part of an officeholder’s ‘actual or apparent dut[ies],” or (2) couldn’t
happen in the same way ‘without the authority of [the] office.” . . Consider some examples. [court
discusses examples] In all these instances, a public official operates a social-media account either
(1) pursuant to his actual or apparent duties or (2) using his state authority. . . It’s only then that
his social-media activity is ‘fairly attributable’ to the state. . . Otherwise, it’s personal and free
from scrutiny under section 1983. So how does this play out here? Under these criteria, Freed’s
Facebook activity was not state action. The page neither derives from the duties of his office nor
depends on his state authority. In short, Freed operated his Facebook page in his personal capacity,
not his official capacity. . . . [T]he factors Lindke points to resemble the factors we consider in
assessing when police officers are engaged in state action. That is, Lindke’s focus on the page’s
appearance seems akin to considering whether an officer is on duty, wears his uniform, displays
his badge, identifies himself as an officer, or attempts to arrest anyone. . .But the resemblance is
shallow. In police-officer cases, we look to officers’ appearance because their appearance actually
evokes state authority. . . We’re generally taught to stop for police, to listen to police, to provide
information police request. And in many cases, an officer couldn’t take certain action without the
authority of his office—authority he exudes when he wears his uniform, displays his badge, or
informs a passerby that he is an officer. So in those cases, appearance is relevant to the question
whether an officer could have acted as he did without the ‘authority of his office.”. . Here, by
contrast, Freed gains no authority by presenting himself as city manager on Facebook. His posts
do not carry the force of law simply because the page says it belongs to a person who’s a public
official. That’s why we part ways with other circuits’ approach to state action in this novel
circumstance. Instead of examining a page’s appearance or purpose, we focus on the actor’s
official duties and use of government resources or state employees. As explained above, these
anchors are rooted in our circuit’s precedent on state action. And they offer predictable application
for state officials and district courts alike, bringing the clarity of bright lines to a real-world context
that’s often blurry. But our state-action anchors are missing here. Freed did not operate his page
to fulfill any actual or apparent duty of his office. And he didn’t use his governmental authority to
maintain it. Thus, he was acting in his personal capacity—and there was no state action. . . James
Freed didn’t transform his personal Facebook page into official action by posting about his job.
Instead, his page remains personal—and can’t give rise to section 1983 liability.”)
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Phillips v. Tangilag, 14 F.4th 524, 532-34 (6th Cir. 2021) (“[A]n individual need not be a formal
‘public employee’ to qualify as a state actor because governments have long carried out their duties
using private agents. . . To decide whether a seemingly private party is a ‘state’ actor, the Supreme
Court has applied different tests in different settings. . . In this prison setting, the Court has opted
for a ‘public-function’ test. . . It has recognized that the states can privatize most functions (like
the provision of electricity or education) without turning the parties who take on these tasks into
‘government’ agents. . . Yet a few public functions—those the government has
‘traditionally and exclusively’ performed—cannot be delegated to private parties in this way
without the Constitution’s limits accompanying the delegation. . . The Court has extended this
public-function logic to some doctors who care for prisoners. The Constitution does not generally
impose a positive duty on states to offer medical care to those within their jurisdictions. . . When,
however, a state imprisons individuals and deprives them of the liberty to care for themselves, it
takes on a ‘duty’ through the Eighth Amendment to ensure their wellbeing. . . And states may not
entirely outsource this constitutional duty to a private entity. . . The Supreme Court thus held that
an orthopedic specialist became a state actor when he operated a clinic providing twice-a-week
care to inmates at a prison hospital. . . Although this doctor saw many other patients, he had
‘voluntarily assumed’ the state’s ‘obligation to provide adequate medical care to’ inmates by
entering into a contract for that care. . . Our court likewise held that a psychiatrist who saw a
pretrial detainee was a state actor because she offered her services under a formal agreement with
the county. . . At the same time, private parties do not automatically become ‘state’ actors simply
by caring for prisoners. Consider a hospital with an emergency room that generally must treat all
patients who seek care for life-threatening conditions. . . Does this hospital become a state actor
whenever a prisoner gets rushed there for a medical emergency? The Seventh Circuit has held to
the contrary, reasoning that the hospital had not voluntarily agreed to accept the state’s special
responsibility’ to its prisoners. . .We have likewise emphasized the lack of a contract between a
state and a doctor when finding that the doctor was not a state actor. See Scott v. Ambani, 577 F.3d
642, 649 (6th Cir. 2009). In Scott, a prison doctor referred an inmate with cancer to an outside
hospital for radiation treatment. . . We found that the hospital oncologist who treated the prisoner
was not a state actor because there was ‘no contractual relationship’ between the oncologist and
the state. . . The prison doctor had referred the patient to the hospital generally, so the prisoner
could have been treated by any of the staff oncologists. . . The state also had no influence over the
oncologist’s care of the prisoner; she decided on the proper treatment based solely on ‘her own
training, experience, and independent medical judgment.’. .This case falls somewhere between
these decisions. On the one hand, Dr. Jefferson is a private orthopedic surgeon who saw Phillips
at his private office and who spoke with Dr. Tangilag about Phillips’s MRI. That was the extent
of his participation in Phillips’s care. Unlike the doctors in West and Carl, Jefferson had no written
contract with Kentucky to provide care to its prisoners. Instead, Phillips was referred to Jefferson
in the same way that any ordinary patient might be referred to him. In West, moreover, the Supreme
Court emphasized that the doctor had performed his duties ‘at the state prison,” which the Court
thought would inevitably affect the doctor’s care. . . Here, by contrast, no evidence suggests that
Phillips’s status as a prisoner affected Dr. Jefferson’s care. . . . On the other hand, Dr. Tangilag
referred Phillips specifically to Dr. Jefferson. This fact distinguishes Jefferson from the oncologist
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in Scott, who cared for the prisoner by happenstance because the referral had been to the hospital.
.. This fact also makes this case resemble Conner v. Donnelly, 42 F.3d 220 (4th Cir. 1994). There,
the Fourth Circuit held that an orthopedic physician was a state actor when he treated a prisoner at
his private office pursuant to a prison doctor’s referral. . . The court reached this result even though
the state and physician had no written contract. . . Here, moreover, Jefferson knew that Phillips
was a prisoner when he accepted the referral and so could be said to have in some respects assumed
the state’s duty to provide medical care. . .At day’s end, we opt not to decide whether Dr. Jefferson
qualified as a state actor. Even if he did, Phillips has not shown that he was deliberately indifferent
to Phillips’s serious medical needs. We thus can resolve this appeal solely on the deliberate-
indifference element.”)

United States v. Miller, 982 F.3d 412, 422-23 (6th Cir. 2020) (“When should a private party’s
actions be ‘fairly attributable’ to the government and trigger the Constitution’s protections? . . .
One approach to this constitutional ‘agency’ question would be to review our legal traditions and
consider situations in which our laws have historically imputed one person’s conduct to another.
After all, ‘traditional agency principles were reasonably well ensconced in the law at the time of
the founding[.]’. . Yet the Supreme Court has stated that ‘[w]hat is fairly attributable is a matter of
normative judgment, and the criteria lack rigid simplicity.’. . It has adopted a fact-bound approach
to this attribution question, one that uses ‘different factors or tests in different contexts.’. .
Sometimes, the Court uses a ‘function’ test that asks whether a private party performs a public
function. . . Other times, the Court uses a ‘compulsion’ test that asks whether the government
compelled a private party’s action. . . Still other times, the Court uses a ‘nexus’ test that asks
whether a private party cooperated with the government. . . As the party seeking to suppress
evidence, Miller must prove that Google’s actions were government actions under one of these
tests. . . He has fallen short.”)

Howell v. Father Maloney’s Boys’ Haven, Inc., 976 F.3d 750, 753-54 (6th Cir. 2020) (“Across
the country, there’s near uniformity that foster homes do not count as state actors. [collecting cases]
Like most foster homes, the Haven houses, educates, and provides day-to-day care to the children
under its roof. And like most foster homes, the Haven has no power to remove children and place
them under appropriate care or in juvenile correctional facilities—the kinds of things state actors
traditionally may do. All in all, Kentucky has not ‘traditionally and exclusively’ performed these
functions, . . . and the Haven is not standing in its shoes when offering these eleemosynary services.
.. .Howell claims that West v. Atkins. . . advances her cause. That’s not the case. West held that a
physician under contract to provide medical services to state inmates in a state prison qualified as
a state actor under 8 1983. . . In West, the ‘state itself was directly responsible for managing’ the
facility in which the alleged constitutional violation occurred. . . The Haven in contrast is ‘privately
run.’. . West also involved a ‘correctional setting,” a prototypical state function ‘designed to
remove individuals ‘from the community.’. . Far from incarcerating children placed under its care,
the Haven facilitates their continuing engagement and presence in the community. This is not a
remotely comparable exertion of state power.”)
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Siefert v. Hamilton County, 951 F.3d 753, 761 (6th Cir. 2020), cert. denied, 141 S. Ct. ___ (2020)
(“[T]he Sieferts present specific factual allegations, detailing a deep and symbiotic relationship
between Children’s [Hospital] and the county. From the Sieferts’ perspective, it would have been
hard to know who could discharge Minor Siefert—Hamilton County or Children’s. And when the
distinction between the state and private party breaks down to that degree, a private party becomes
a state actor in 8 1983 cases. . . All this means today is that the Sieferts have alleged enough facts
to keep Children’s in this lawsuit. . . But a ‘plaintiff] ’s] ability to survive a motion to dismiss with
respect to the state-actor question does not necessarily mean that they could survive summary
judgment.’. . The Sieferts have unlocked the door to discovery, not to liability. And in the end,
Children’s may show that it was not a state actor. But at this point, it is too soon to know.”)

Morris v. City of Detroit, 789 F. App’x 516,  (6th Cir. 2019) (“Taking the facts in the light
most favorable to plaintiffs, we assume that Adams was on duty, even though she had clocked out
at 4:00 pm before going to plaintiffs’ home. She was scheduled to work until 6:00 pm that day,
and the police investigation report found that she was on duty. Adams was not in uniform when
she went to plaintiffs’ house, but she had her badge, handcuffs and service revolver with her. The
only item she used during the incident was her service revolver. Although Adams used her gun,
which was state-issued equipment, she did not manifest the requisite showing of state-granted
authority to act under color of law. The sole purpose for Adams being at Morris’ house was to
collect a personal debt of $300. Adams did not purport to be conducting police-related business,
nor did she attempt to use her status as a police officer advantageously during the altercation. The
fact that Adams used her department-issued weapon during a private dispute is not enough to
establish she was acting under color of law.”)

Winkler v. Madison County, 893 F.3d 877, 904 (6th Cir. 2018) (“A private entity, such as
Healthcare, that contracts to provide medical services at a jail can be held liable under § 1983
because it is carrying out a traditional state function.”)

Middaugh v. City of Three Rivers, No. 15-1140, 2017 WL 1179375, at *4-5 (6th Cir. Mar. 29,
2017) (not reported), on remand from Piper v. Middaugh, 136 S. Ct. 2408 (2016) (per curiam)
(“To determine whether an officer’s conduct transforms a private repossession into state action,
our cases have looked for decades to the purpose and effect of the conduct, ‘distinguish[ing]
between conduct designed to keep the peace and activity fashioned to assist in the repossession.’.
.. .Officers ‘cross the line’ into state action when they ‘take an active role in a seizure or eviction,’
Cochran, 656 F.3d at 310, and ‘affirmatively intervene to aid the repossessor,’id. (quoting Marcus
v. McCollum, 394 F.3d 813, 818 (10th Cir. 2004)). . . .We find that the Officers’ conduct crossed
the line, rendering the repossession state action. By driving Chrystal onto the Middaughs’ property
and enabling her to seize the car without objection, the Officers ‘affirmatively intervene[d] to aid
the repossessor.’. . Thus, the Officers’ conduct was sufficient for state action.”)

Partin v. Davis, 675 F. App’x 575, 587 (6th Cir. 2017) (“Although Franklin County and the Ikard
Defendants shared a contractual relationship, no facts in the record suggest that the parties were
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‘pervasive [ly] entwin[ed.]’. . . During the process of executing the Writ, Deputy Tyler phoned
Jason lkard to perform a towing service. The deputy chose Jason Ikard because his company had
towed seized cars for the county before, and it was the only one capable of moving tractor-trailers.
Ikard then drove the Partins’ trucks to a holding facility. Other than asking Ikard to drive the seized
trucks, Deputy Tyler shared no information about the legal basis for the execution. As the deputy
explained, the Ikard Defendants played ‘no role in the seizure of the property identified in the Writ
of Execution other than handling the logistics of transporting the tractor-trailers.” Accordingly,
their involvement in the Writ-enforcement process falls short of demonstrating the close nexus
with Franklin County necessary to expose them to § 1983 liability. We thus find the lkard
Defendants’ role in the seizure insufficient to make them state actors under § 1983.”)

Meadows v. Enyeart, 627 F. App’x 496, 501 (6th Cir. 2015) (“The Defendants in this case are
public officials who hired a private attorney to send a cease-and-desist letter. Enyeart and
Migliozzi did not act out of a state-imposed duty. Rather, they were motivated to safeguard their
personal reputations. Nor did the Defendants threaten to initiate anything other than private legal
action against the Meadowses. Because any person may hire a private attorney to threaten private
legal action, it cannot be said that the letter was ‘possible only because [the Defendants were]
clothed with the authority of state law.’. . Rather, the ‘nature of the act performed’ was
‘functionally equivalent to that of any private citizen.’. . Therefore, the Defendants did not act
under color of state law in sending the cease-and-desist letter, and the Meadowses cannot recover
in a 8 1983 action on the basis of that letter.”)

Carl v. Muskegon County, 763 F.3d 592, 595-98 (6th Cir. 2014) (“The only issue before the court
is whether Dr. Jawor, a private psychiatrist, acted under color of state law. Private individuals may
be considered state actors if they exercise power ‘possessed by virtue of state law” and if they are
‘clothed with the authority of state law.’. . The question turns on whether the private individual’s
actions can be fairly attributed to the state. . . Our court has identified three tests to resolve the
state-actor inquiry: the public-function test, the state-compulsion test, and the nexus test. . . The
parties agree that this case implicates the public-function test, which ‘requires that the private
[individual] exercise powers which are traditionally exclusively reserved to the state.’. . . The Sixth
Circuit has interpreted this test narrowly; rarely have we attributed private conduct to the state. . .
Nevertheless, Carl argues that Dr. Jawor is a state actor under the public-function test and that
West v. Atkins, 487 U.S. 42, 108 S.Ct. 2250, 101 L.Ed.2d 40 (1988), supports his position. We
agree. We start from the basic premise that states must provide medical care to those in custody. .
. .A state may not escape § 1983 liability by contracting out or delegating its obligation to provide
medical care to inmates. . . .Dr. Jawor engaged in a public function by evaluating Carl, an
individual involuntarily in custody. Attributing Dr. Jawor’s conduct to the state is appropriate
because Dr. Jawor performed a function that the state would typically carry out. . . It makes no
difference that Carl was assessed for psychiatric treatment as opposed to medical care more
generally. . . The right to both kinds of care is protected under the Eighth Amendment. True
enough, Dr. Jawor did not have a direct employment relationship with Muskegon County Jail to
provide psychiatric services to detainees. She was, however, under contract with the county,
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through its agency CMH, to administer services to pretrial detainees held at the Jail. . . Whether
Dr. Jawor was employed directly by the state does not control whether she was a state actor. . . .As
it stands, the district court’s holding—finding no state action—would incentivize the state to
contract out, piece by piece, features of its prison healthcare system. In turn, each private actor
providing medical care could disclaim liability under § 1983, downplaying their role in the prison
system as so nominal that they should not be considered state actors. Sanctioning a state’s
delegation of duties in this manner is incompatible with West, which admonishes that
‘[c]ontracting out prison medical care does not relieve the State of its constitutional duty to provide
adequate medical treatment to those in its custody.” West, 487 U.S. at 56, 108 S.Ct. 2250. In the
face of today’s expansion of healthcare outsourcing and prison privatization, these activities, many
of which are necessary and well-intentioned, do not absolve a state from adhering to constitutional
precepts.”)

Bishawi v. Ne. Ohio Corr. Ctr., 628 F. App’x 329, 342 (6th Cir. 2014) (“Bishawi argues that CCA,
NEOCC, and its employees should be considered state actors because the prison was under
contract with the City of Youngstown, Ohio, for conveyance of the land on which the prison was
built and because NEOCC was subject to State of Ohio inspections. To state a claim under § 1983,
a plaintiff must allege the violation of a right secured by the Federal Constitution or laws and that
the violation was committed by a person acting under color of state law. . .When a defendant is a
private entity, the entity can be held liable under § 1983 only if its conduct may be ‘fairly
attributable to the state.’. . At the time of the events complained of, Bishawi was incarcerated at
NEOCC, a private prison owned and operated by CCA, a private corporation, to provide services
for the federal government. Because NEOCC does not provide services on behalf of the state,
neither NEOCC nor CCA were acting under the color of state law for the purposes of § 1983.
Further, NEOCC’s employees cannot be considered state actors because they are employees of a
privately operated prison, operated for the federal government. Thus, the district court correctly
found that § 1983 is not applicable to this case.”)

Barkovic v. Hogan, No. 11-2335, 2012 WL 5862468, *3, *4 (6th Cir. Nov. 19, 2012) (not
reported) (‘This case, like Chapman, presents a situation where there are “‘unanswered questions
of fact regarding the proper characterization of the actions.’. . Hogan was on duty that morning at
the courthouse for official business. In fact, the business involved one of Barkovic’s cases.
Barkovic argues that Hogan was in the jury room, an area of the courthouse where he could only
have been pursuant to his official duties. The record is unclear, however, as to the exact nature of
the ‘jury room’ and whether this was a restricted area. Additionally, the two men had previous
encounters, all involving official duties rather than personal pursuits. Hogan’s anger toward
Barkovic stemmed from his role as a police officer. There is evidence that the verbal dispute
resulted from Barkovic’s insulting comments to other police officers that morning and that the
fight escalated when Hogan felt he needed to ‘defend the dignity of his department.’” Barkovic also
claims that Hogan’s status as a police officer emboldened him to assault Barkovic. On the other
hand, Hogan argues that he did not assault Barkovic pursuant to a duty given to him by the state.
He claims that he did not assert his authority as a police officer, and it is undisputed that Hogan
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was not in uniform or displaying a badge or a weapon. Hogan, however, also contends in his state
immunity defense that he was acting during the course of his employment and within the scope of
his authority in accordance with his department’s guidelines and procedures. Thus, as in the
Chapman case, there is a dispute of fact to be presented to the jury, and summary judgment is
inappropriate.”)

Barkovic v. Hogan, No. 11-2335, 2012 WL 5862468, *4, *5 (6th Cir. Nov. 19, 2012) (not
reported) (McKeague, J., dissenting) (“Summary judgment is proper here because even if
Barkovic’s version of events be accepted as true, there is insufficient support for the conclusion
that Hogan acted under color of state law. The majority pays lip service to the correct standard-a
public employee acts under color of state law when he ‘exercise[s] power possessed by virtue of
state law and made possible only because [he or she] is clothed with the authority of state law.’. .
However, the majority neglects to apply this standard. The majority opinion nowhere explains how
Hogan could have been exercising state-given authority when he pushed Barkovic into the
doorframe. In Chapman, the factfinder could reasonably have concluded that the security officer
was exercising state-given power because he was dressed in uniform and engaging in activities
bearing a relationship to law enforcement. Hogan, on the other hand, although present in the
courthouse pursuant to a subpoena and therefore on official business, was not in uniform and was
clearly not acting in a law enforcement capacity or exercising any power possessed by virtue of
state law when he shoved Barkovic. The majority notes that it is unclear whether the jury room
was a restricted area. So what? The altercation did not occur there; it took place in a public hallway.
The majority also notes that Hogan’s status as a police officer was relevant to the background
relationship between the two men, but this fact is irrelevant to deciding whether Hogan was
exercising state-given power when he shoved Barkovic in response to verbal insults. Finally,
although Barkovic alleges that Hogan’s status as a police officer ‘embolden[ed]’ him to attack
Barkovic, Barkovic cites no record support for this allegation nor any authority for the notion that
it is relevant. In the end, the factual disputes in this case are immaterial. Even under Barkovic’s
version of events, Hogan’s actions were not made possible only because of his state-given powers.
But for his official status, Hogan could still have pushed Barkovic. In my opinion, the district court
properly granted summary judgment on Barkovic’s § 1983 claim for excessive force in violation
of his Fourth and Fourteenth Amendment rights, and Barkovic was properly left to pursue his state
law remedies for assault and battery in state court. | respectfully dissent.”)

Hensley v. Gassman, 693 F.3d 681, 691, 692 (6th Cir. 2012) (“In the instant case, the Deputies’
actions between the time of their arrival and the time Sheila got into the Buick were more than
mere police presence and reflect circumstances other courts have found indicative of state action:
(1) the Deputies arrived at the Hensley residence with, and at the request of, Gassman; (2) Deputy
Scott ordered Hensley Jr., at least once, to move from between the Buick and the tow truck, as
Hensley Jr. was attempting to thwart the repossession; (3) the Deputies ignored Hensley Jr.’s
demands to leave the property; (4) Deputy Gilbert told Hensley Jr. that Gassman was taking the
Buick; and (5) Deputy Scott ignored both Sheila’s protest and her explanation and told Sheila that
Gassman was still going to take the Buick. .. The circumstances of this case are somewhat unique
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because, rather than dissuading Sheila from objecting, the Deputies’ conduct prompted her to do
so. We need not dwell on these facts, however, because the Deputies concede that Deputy Scott’s
act of ordering Gassman to tow the Buick to the road, which the Deputies claim was necessary to
resolve the situation, was state action. . . More importantly, although the Deputies do not expressly
concede the point, it cannot be reasonably disputed that their conduct of breaking the car window,
removing Sheila, and ordering her to remove her belongings from the car was state action. Equally
clear is that this conduct was not only active participation, but was instrumental to Gassman’s
success in completing the repossession. Sheila asserted her right to object not only through words,
but by physically taking control of the Buick. At that point, Gassman’s right to pursue his self-
help remedy terminated, and he was required to cease the repossession. . . Regardless, the
Deputies’ subsequent actions, which enabled Gassman to seize the Buick sans Sheila, resolved the
stalemate in favor of Gassman—the party neither factually nor legally entitled to the Buick.”)

Cochran v. Gilliam, 656 F.3d 300, 307, 308 (6th Cir. 2011) (“[I]n cases where police officers
take an active role in a seizure or eviction, they are no longer mere passive observers and courts
have held that the officers are not entitled to qualified immunity. . . This is particularly true when
there is neither a specific court order permitting the officers’ conduct nor any exigent circumstance
in which the government’s interest would outweigh the individual’s interest in his property. . .
Here, the record contains photos showing at least one of the two Gilliam brothers carrying items
out of the house and helping the Landlords load Cochran’s property into a pickup truck. These
affirmative acts take the Gilliams beyond the acts of the deputies in Soldal who never entered the
house or physically moved any of the property. The Gilliams’ actions place them squarely within
the Supreme Court’s reaffirmation that a physical seizure of the property constitutes a Fourth
Amendment violation. Further, the Gilliams interposed themselves between Cochran and the
Landlords to allow the Landlords to take Cochran’s property. The Gilliams allegedly threatened
to arrest Cochran if he interfered with the Landlords’ actions, and sent away the state police officer
that Cochran had called for assistance. Then, in a scenario similar to that in Soldal, Don Gilliam,
aware of the possible questionable nature of the removal of Cochran’s belongings, attempted to
clarify the situation by calling the county attorney. The Gilliams then even went so far as to buy
Cochran’s TV from the Landlords. These acts, taken together, indicate the Gilliams’ presence that
day went beyond the constitutionally permissible detached keeping of the peace function and
crossed over into a ‘meaningful interference” with Cochran’s property.”)

Norris v. Premier Integrity Solutions, Inc., 641 F.3d 695, 698 (6th Cir. 2011) (private drug testing
corporation acted under color of state law in using “direct observation” method of taking urine
samples for analysis where company conducted the tests for the government after the
Administrative Office of the Courts had approved company’s policies and methods and “where
judges in Kentucky viewed the direct observation testing method as ‘essential.””).

Paige v. Coyner, 614 F.3d 273, 280 (6th Cir. 2010) (“The district court thus erred in applying
Blum to the instant case and by framing the issue as whether Bunnell Hill’s actions in firing Paige
could be fairly attributed to the state. Blum'’s tests are limited to suits where the private party is the
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one allegedly responsible for taking the constitutionally impermissible action. Here, Coyner is
clearly a state actor because she works on behalf of local government entities, and Paige contends
that Coyner violated § 1983 when Coyner called Bunnell Hill and made false statements in
retaliation for Paige’s criticism of the proposed interstate project. Paige has therefore properly
alleged state action.”)

Powers v. Hamilton County Public Defender Com’n, 501 F.3d 592, 613, 614 (6th Cir. 2007)
(“Powers alleges that the Public Defender engages in an across-the-board policy or custom of
doing nothing to protect its indigent clients’ constitutional rights not to be jailed as a result of their
inability to pay court-ordered fines. Unlike the plaintiff in Polk County, Powers does not seek to
recover on the basis of the failures of his individual counsel, but on the basis of an alleged
agency-wide policy or custom of routinely ignoring the issue of indigency in the context of
non-payment of fines. Although we acknowledge that requesting indigency hearings is within a
lawyer’s ‘traditional functions,” the conduct complained of is nonetheless ‘administrative’ in
character for the reasons already described: Powers maintains that the Public Defender’s inaction
is systemic and therefore carries the imprimatur of administrative approval. . . .He argues that the
Public Defender systematically violates class members’ constitutional rights by failing to represent
them on the question of indigency. Given the reasoning of Polk County, it makes sense to treat this
alleged policy or custom as state action for purposes of 8 1983. The existence of such a policy, if
proven, will show that the adversarial relationship between the State and the Public Defender —
upon which the Polk County Court relied heavily in determining that the individual public defender
there was not a state actor — has broken down such that the Public Defender is serving the State’s
interest in exacting punishment, rather than the interests of its clients, or society’s interest in fair
judicial proceedings.”).

Lindsey v. Detroit Entertainment, L.L.C., 484 F.3d 824, 830, 831 (6th Cir. 2007) (where security
personnel were not licensed by state, detention of plaintiffs could not be attributed to state action)

Swiecicki v. Delgado, 463 F.3d 489, 496, 497 (6th Cir. 2006) (“Here, we believe the record
establishes that Delgado was a state actor from the beginning of the incident in question because
he ‘presented himself as a police officer.”. . Our conclusion is based not only on Delgado’s attire,
badge, and weapons, but also on the fact that Delgado told Swiecicki that ‘[w]e can either do this
the easy way or the hard way.’. . .Rather than calmly asking Swiecicki to leave the stadium,
Delgado, while wearing his uniform and carrying his official weapons, threatened Swiecicki and
forcibly removed him from the bleachers. This evidence, combined with the fact that Delgado was
hired by Jacobs Field to intervene ‘in cases requiring police action’ suggests that his warning to
Swiecicki amounted to a threat of arrest. Delgado apparently believed, moreover, that the incident
was one requiring ‘police action’ because he approached Swiecicki before Labrie had a chance to
further investigate. In sum, this was more than a case in which a civilian employed by the Indians
peaceably ejected an unruly fan from a baseball game — a procedure clearly contemplated by the
rules and regulations of Jacobs Field. Delgado, in full police uniform, forcibly removed Swiecicki
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in the escort position. All of this evidence, when considered together, indicates that Delgado was
acting under color of state law at the time he removed Swiecicki from the bleachers.”)

Durante v. Fairlane Town Center, 201 F. App’x 338, 2006 WL 2986452, at *2, *3 (6th Cir. Oct.
18, 2006) (“The term public function’ is a bit of a misnomer, at least in the context of private
actors. As explained by the First Circuit, ‘[i]n order for a private actor to be deemed to have acted
under color of state law, it is not enough to show that the private actor performed a public function.’
Rockwell v. Cape Cod Hosp., 26 F.3d 254, 258 (1st Cir.1994). Rather, the private actor must
perform a public function which has traditionally and exclusively been reserved to the State.
Jackson v. Metro. Edison Co., 419 U.S. 345, 352 (1974). This test is difficult to satisfy. ‘While
many functions have been traditionally performed by governments, very few have been
exclusively reserved to the State.” . . . There are instances, however, when the performance of
certain functions by a private security officer crosses the line from private action to state action.
For example, the Seventh Circuit has held that private police officers licensed to make arrests
could be state actors under the public function test. Payton v. Rush-Presbyterian-St. Luke s Med.
Ctr., 184 F.3d 623, 627-30 (7th Cir.1999). The key distinction lies in whether the private
defendant’s police powers delegated by the State are plenary, or merely police-like. In the latter
instance, the private action is not one considered exclusively reserved to the State, and is thus not
undertaken under color of law. There is no evidence before us that the FTC security guards were
licensed under M.C.L. § 338.1079. The fact that the they were security guards does not, in itself,
imply that they were licensed — M.C.L. 8 338.1079(2) expressly provides that private security
guards are not required to be licensed. Durante did not allege that they were so licensed, nor did
he take any depositions or seek discovery on this issue. Accordingly, Romanski lends Durante no
support. Nor does Durante find support elsewhere under federal or state law. First, a plaintiff who
argues that a private actor acted under color of state law must offer some historical analysis on
whether the power exercised is one that is traditionally the exclusive prerogative of the state. . .
Durante has offered no historical analysis of a merchant’s arrest and transport powers (if any) for
criminal trespass under Michigan law. . . . Moreover, even if Durante had offered some historical
analysis, he has not shown that the FTC defendants exercised a power exclusively left to the State
of Michigan, and delegated to them by the State. Numerous cases decline to find that a private
security guard acted under color of state law based on the authority of the common law
shopkeeper’s privilege.”).

Chapman v. Higbee Company, 319 F.3d 825, 834, 835 (6th Cir. 2003) (en banc) (“Here, the
Dillard’s security officer who stopped and searched Chapman was an off-duty sheriff’s deputy,
wearing his official sheriff’s department uniform, badge, and sidearm. .. Moreover, the Dillard’s
security officer was obligated to obey Dillard’s policies and regulations while on-duty at the store.
Although the state played no part in the promulgation of these policies, their strip searching
provision directly implicates the state: ‘Strip searches are prohibited. If you suspect that stolen
objects are hidden on [the shopper’s] person, call the police.” During the incident at issue, the
Dillard’s security officer did not represent himself as a police officer, threaten to arrest Chapman,
wave his badge or weapon, or establish any contact with the sheriff’s department. He did however
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initiate a strip search by requiring Chapman to enter a fitting room with the sales manager to
inspect her clothing. Because Dillard’s policy mandates police intervention in strip search
situations, a reasonable jury could very well find that the initiation of a strip search by an armed,
uniformed sheriff’s deputy constituted an act that may fairly be attributed to the state. Additionally,
if Chapman did not feel free to leave, as a result of the security officer’s sheriff’s uniform, his
badge, or his sidearm, a reasonable jury could find the detention was a tacit arrest and fairly
attributable to the state.”).

Neuens v. City of Columbus, 303 F.3d 667, 670, 671 (6th Cir. 2003) (“[T]he district court erred
when it accepted Bridges’ stipulation that he was acting under color of law and considered only
the second prong of § 1983 analysis. Because there is no indication in the record that Defendant-
Appellant was acting under color of law at the time of the incident, we also conclude that the
district court erred in denying Officer Bridges’ summary judgment motion. . . . The record clearly
demonstrates that Bridges was acting in his private capacity on the morning of December 26, 1998.
Bridges was not in uniform, he was not driving in a police car, and he did not display a badge to
Neuens or anyone else at the Waffle House restaurant. Bridges was not at the Waffle House
pursuant to official duties; rather, he was out with his personal friends for social reasons. Neither
Bridges nor his friends made any suggestions that Bridges was a police officer. . .. If after its
independent review the district court concludes that Bridges did not act under color of state law,
we instruct the district court to dismiss the complaint for failure to state a claim upon which relief
may granted.”)

Blair v. Harris, No. 08-CV-15090, 2010 WL 3805588, at *6 (E.D. Mich. Sept. 23, 2010) (“Guided
by the principles extracted from the foregoing cases, the Court concludes in this case that Plaintiff
has failed to establish that Gregory Harris was acting under color of law when he shot Marquise
Blair. The only evidence Plaintiff relies upon is that when Harris observed Blair trying to steal his
personal vehicle, he yelled, ‘Halt. Stop. Police. It’s a police officer’s van.” It is undisputed that
Harris was off-duty at the time. He was not in his uniform and he did not flash his badge. While it
is true that Harris had his gun drawn and pursued Blair as he tried to escape apprehension, the
uncontroverted evidence shows that the gun was Harris’s personal handgun, not his service
revolver. .. While the shooting of Plaintiff’s decedent is tragic, focusing, as the Court must, on the
nature of the defendant officer’s actions and the factual context out of which those actions arose,
the Court finds that Harris’s actions do not rise to the level of a constitutional deprivation as they
were not taken ‘under color of law.’”)

SEVENTH CIRCUIT

DiDonato v. Panatera, 24 F.4th 1156, 1161-62 (7th Cir. 2022)(“To plead that a defendant acted
under color of state law, a § 1983 plaintiff must allege that a defendant’s invocation of state
authority in one way or another facilitated or enabled the alleged misconduct. That the defendant
is a state employee is not enough. ‘[S]tate officials or employees who act without the cloth of state
authority do not subject themselves to § 1983 suits.”. . . The district court applied these exact
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principles and determined that DiDonato failed to allege that Panatera acted under color of state
law. We reach the same conclusion after taking our own independent look at the allegations in
DiDonato’s second amended complaint. . . . DiDonato’s complaint describes behavior that, while
abhorrent, was ‘wholly unconnected’ to Panatera’s employment. . . DiDonato and Panatera did not
encounter each other as paramedic and patient, but as private persons together in Panatera’s home.
Panatera’s ‘actions were those of a private citizen in the course of a purely private social
interaction.’. . Any action or inaction was not under color of state law. Because we agree with the
district court that DiDonato failed to allege that Panatera acted under color of state law, we need
not immerse ourselves in any aspect of the court’s reasoning under DeShaney. We instead stop on
the state action point and AFFIRM the dismissal of DiDonato’s § 1983 claim.”)

First Midwest Bank Guardian of Estate of LaPorta v. City of Chicago, 988 F.3d 978, 987 (7th
Cir. 2021) (“A Monell plaintiff must establish that he suffered a deprivation of a federal
right before municipal fault, deliberate indifference, and causation come into play. LaPorta’s
claim fails at this first step. He did not suffer a deprivation of a right secured by the federal
Constitution or laws. It’s undisputed that Kelly was not acting under color of state law when he
shot LaPorta. His actions were wholly unconnected to his duties as a Chicago police officer. He
was off duty. He shot LaPorta after they spent a night out drinking together and had returned to
his home to continue socializing at the end of the evening. Kelly’s actions were those of a private
citizen in the course of a purely private social interaction. This was, in short, an act of private
violence.”)

Ferguson v. Cook County Correctional Facility/Cermak, 836 F. App’x 438, (7th Cir. 2020)
(not reported) ([W]e do not agree with the district court that Ferguson’s claims fail because, having
posted his individual bond and having left Cermak (i.e., jail), he was not in custody at the time.
Though someone on bail subject to electronic monitoring arguably is not in custody, . . . the events
at Mt. Sinai happened before Ferguson was taken home. A deputy sheriff brought a handcuffed
Ferguson to and from Mt. Sinai in his cruiser, so Ferguson was in the custody of the Cook County
Sheriff’s Department until he was released at his apartment. See DeShaney v. Winnebago Cty.
Dep’t of Soc. Servs., 489 U.S. 189, 200, 109 S.Ct. 998, 103 L.Ed.2d 249 (1989).

.. Of course, the mere fact that Ferguson was in custody at the time is not sufficient to expose the
Mt. Sinai defendants to § 1983 liability. . . Dismissal was still proper because they did not act
under the color of state law. . . Private actors do not expose themselves to suit under § 1983 simply
by being involved in the involuntary commitment process, although a private actor may function
as a state actor if compelled by the state to commit a mentally ill patient or if contracted by the
state to provide detainees with medical care. . . Here, the allegations do not support an inference
that Mt. Sinai had to admit Ferguson. Illinois law does not force a receiving institution to commit
a patient; instead, medical professionals must conduct an independent examination and release a
patient who, in their judgment, does not require commitment. . . Additionally, Ferguson’s
complaint makes clear that Balawender had Ferguson sent to Mt. Sinai under the civil-commitment
laws because he was not a detainee anymore, so Mt. Sinai was not acting as a contractor for
detainee healthcare.”)

- 44 -



Harnishfeger v. United States, 943 F.3d 1105, 1120 (7th Cir. 2019) (“The defendants argue
that Knutson does not control here, not because the Indiana Army National Guard is materially
different from the Wisconsin Air National Guard, but because Harnishfeger was a member of a
federal program when Kopczynski demanded her removal. The proper focus, however, is not on
the target of the action but on the actor. . . The defense argument implies that any public or private
VISTA sponsor (the Indianapolis Public Schools or a local Boys and Girls Club, for example)
becomes a federal agent whenever it hosts a VISTA volunteer, a view we find untenable. The
defense points out that Harnishfeger’s VISTA position was federally funded and subject in part to
federal guidelines. But both factors were present in Knutson as well, see id. at 767 (“the federal
government provides salaries, benefits, and supplies to full-time Guard officers and
technicians™), 768 (“Wisconsin adopts and [defendant] opts to utilize federal substantive and
procedural rules”), and that did not ‘alter the state-law character’ of the Wisconsin Air National
Guard’s actions. . . In demanding Harnishfeger’s removal from her VISTA placement, Lieutenant
Colonel Kopczynski was a Guard officer exercising her supervisory authority over the Guard’s
Family Program Office for the Guard’s benefit and in furtherance of the Guard’s mission. That
was action under color of state law, so § 1983 offers a remedy.”)

Martin v. Milwaukee County, 904 F.3d 544, 554-57 (7th Cir. 2018) (“Generally, scope of
employment is a fact issue. . . But, as the district court here correctly noted, when the facts are
undisputed, and all reasonable inferences therefrom lead to but one conclusion, judgment as a
matter of law is appropriate and required. ‘Wisconsin courts have stated that it is proper to decide
the scope of employment issue on a motion for summary judgment as long as the underlying facts
are not in dispute and reasonable inferences leading to conflicting results cannot be drawn from
the undisputed facts.’. . .Courts have phrased the scope test for § 895.46 in slightly different but
compatible ways. We distill the test to its essence. An act is not in the scope unless it is a natural,
not disconnected and not extraordinary, part or incident of the services contemplated. An act is
not in the scope if it is different in kind from that authorized, far beyond the authorized time or
space, or too little actuated by a purpose to serve the employer. But an act is in the scope if it is so
closely connected with the employment objectives, and so fairly and reasonably incidental to them,
that it may be regarded as a method, even if improper, of carrying out the employment objectives.
We must consider the employee’s intent and purpose, in light of subjective and objective
circumstances. Here, we may take it as granted that the sexual assaults occurred during the
authorized time and space limits of Thicklen’s employment (although there may be some question
about whether Thicklen was actually authorized to be in the particular locations of the sexual
assaults at the times he perpetrated them). But even when viewing the evidence in the light most
favorable to Martin and the verdict, we hold no reasonable jury could find the sexual assaults were
in the scope of his employment. No reasonable jury could conclude the sexual assaults were
natural, connected, ordinary parts or incidents of contemplated services; were of the same or
similar kind of conduct as that Thicklen was employed to perform; or were actuated even to a
slight degree by a purpose to serve County. No reasonable jury could conclude the sexual assaults
were connected with the employment objectives (much less closely connected) or incidental to
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them in any way. No reasonable jury could regard the sexual assaults as improper methods of
carrying out employment objectives. The evidence negates the verdict. Uncontested evidence at
trial demonstrated County thoroughly trained Thicklen not to have sexual contact with inmates.
County expressly forbade him from having sexual contact with an inmate under any circumstances,
regardless of apparent consent. County’s training warned him that such sexual contact violates
state law and the Sheriff’s Office’s mission. County not only instructed him not to rape inmates;
it also trained him how to avoid or reject any opportunity or invitation to engage in any sort of
sexual encounter with inmates. . . .Martin failed to offer any evidence the sexual assaults were
natural, connected, ordinary parts or incidents of the services contemplated. She presented no
evidence from which a reasonable jury could conclude these sexual assaults were similar to
guarding inmates. And she presented no evidence from which a reasonable jury could conclude
the sexual assaults were actuated in any way by a purpose to serve County. . . .This case is
distinguishable from cases involving excessive force by police officers. Some force, even deadly
force, is sometimes permissible for police officers. But the rapes in this case were not part of a
spectrum of conduct that shades into permissible zones. Inmate rape by a guard usually involves
no gray areas. . . . We do not hold sexual assault could never be within the scope. We simply
conclude that on these facts, even when viewed most favorably to Martin and the verdict, no
reasonable jury could find these sexual assaults were within the scope.”)

Robinett v. City of Indianapolis, 894 F.3d 876, 881-82 (7th Cir. 2018) (“An employee acts within
the scope of his employment when his conduct is ‘of the same general nature as that authorized by
the public employer’ or ‘incidental to the conduct authorized by the employer.’. . An employee
can act under color of state law, meanwhile, even when he ‘misuse[s]’ state power. . . That is to
say, he can be held liable for conduct beyond what ‘the State in fact authorized.’. . Our cases
underscore the difference between ‘scope of employment’ and ‘under color of state law.” . . . No
doubt there are some cases in which the two standards will align, but for issue-preclusion purposes,
it is enough to note that one does not inexorably lead to the other. In short, the statute protects
public employees who act within the scope of their employment from having to foot the bill for
defense costs in a civil-rights action regardless of the outcome. Win or lose, however, the employee
must have been acting within the scope of his employment; a mere allegation to that effect is not
enough to put the public employer on the hook for the cost of the defense. Both the statutory text
and precedent make this clear. The judge found that Robinett acted as a private person, not
a police officer, when he failed to come to Carmack’s aid. Robinett doesn’t contest that
determination. Because he was not acting within the scope of his public employment, the City need
not shoulder the financial burden of his defense.”)

Robinett v. City of Indianapolis, 894 F.3d 876, 884-85 (7th Cir. 2018) (Rovner, J., dissenting)
(“That the employee here successfully defended on the ground that he was not acting
under color of state law or within the scope of his public employment is irrelevant. What matters
is that he was sued as a public employee who ‘could be’ subject to liability under a statute that
applies only to public employees. His defense, by the way, also benefitted his public employer,
who would have been on the hook at least for any compensatory damages and possibly for punitive
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damages had the plaintiff been successful. Nothing in the statute ranks defenses. Robinett was
found not liable because he successfully convinced a court that he was not acting under color of
state law, but he well could have been liable. The color-of-law analysis in this case is a closer call
than it appears at first glance. Anders went to Robinett not only as a friend but as a person who
could identify a police-placed tracking device for what it was. And Robinett responded using
knowledge that he likely gained as a police officer, confirming that the device was what Anders
suspected it to be. Robinett even directed Anders to place the device back on his car and to leave
his former wife (who had a protective order) alone, acts a police officer might well take in the
scope of his employment and under color of state law. Granted, a competent police officer who
was fully aware of the situation would also have alerted the department that Anders knew he was
being tracked and had the ability to remove the device or otherwise evade detection. In any case,
the questions of scope of employment and color of state law required litigation through discovery
and all the way to summary judgment in this case, subjecting Robinett to extensive attorney’s fees
solely because he was a public employee. This is just the type of case the legislature likely meant
to cover with its promise of indemnification for fees for its public employees. . . . Robinett’s
successful defense of this claim benefitted the City of Indianapolis to Robinett’s detriment. The
record reveals that Robinett held a second job at the local Olive Garden restaurant. Whatever this
suggests about the pay scale for Indianapolis police officers, it tells us that Robinett is probably
ill-equipped to pay more than $20,000 in attorney’s fees and costs that he incurred defending
himself against the civil rights charges leveled against him as a police officer. The plain language
of the statute directs the City of Indianapolis to indemnify Robinett for the fees he incurred here.
I respectfully dissent.”)

Miller v. Vohne Liche Kennels, Inc., 600 F. App’x 475, 477 (7th Cir. 2015) (“It is true that
delegating an exclusive public function to a private entity does not absolve a state of its
constitutional obligations. See West v. Atkins, 487 U.S. 42, 54-55 (1988), Rodriguez v. Plymouth
Ambulance Serv., 577 F.3d 816, 824-26 (7th Cir.2009). Yet the activities that have been held to
fall within a state’s exclusive function are few. See Terry v. Adams, 345 U.S. 461 (1953)
(administration of elections); Marsh v. Alabama, 326 U.S. 501 (1946) (operation of a company
town); Jackson v. Metro. Edison Co., 419 U.S. 345 (1974) (eminent domain); Edmonson v.
Leesville Concrete Co., 500 U.S. 614 (1991) (preemptory challenges in jury selection); Evans v.
Newton, 382 U.S. 296 (1966) (operation of a municipal park). The fact that a ‘private entity
performs a function that serves the public does not transform its conduct into state action.” Wade
v. Byles, 83 F.3d 902, 905 (7th Cir.1996). And while delegation of a state’s entire police power to
a private entity may turn that entity into a state actor, that is not what happened here. . . Police
protection in Plymouth is provided by the Plymouth Police Department. VLK is not authorized by
the City or the State of Indiana to engage in police powers akin to those of a Plymouth police
officer. True, the Training Board has approved the use of VLK-trained dogs by police officers in
Indiana. Training drug-sniffing dogs and their handlers, however, is not an exercise exclusively
reserved to the state. . . Thus, because VLK could not have engaged in state action by training the
dog, Miller does not have a plausible claim against the companies under § 1983.”)
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Listecki v. Official Comm. of Unsecured Creditors, 780 F.3d 731, 740-41 (7th Cir. 2015) (“[T]he
Archdiocese argues—and the district court found—that the Committee performs a ‘public
function’ making it a governmental actor. Under this test, a private entity is a governmental actor
when it is performing an action that is ‘traditionally the exclusive prerogative of the State.’. . This
test is rarely met. . . The Archdiocese argues that the Committee is basically stepping into the shoes
of the Trustee. First, that theory is belied by the fact that the Committee can, and does, conflict
with the Trustee. Were they performing the same function, they would presumably be on the same
page. Second, the goal and purpose of the committee is to act on behalf of and for the creditors.
Conversely, the goal of the Trustee is to ‘promote the integrity and efficiency of the bankruptcy
system for the benefit of all stakeholders—debtors, creditors, and the public.”. There is some
overlap between their functions—e.g., both engage in restructuring discussions and converse with
the court regarding the status of the case and the debtor’s estate—but the traditional function of
the governmental entity is to act as an impartial supervisor of the bankruptcy process for the benefit
of all. The Committee, however, is far from impartial. The Archdiocese also argues, and the district
court found, that a debtor-in-possession performs a public function, and when the Committee
obtained derivative standing to pursue avoidance claims, it stepped into the shoes of the debtor-in-
possession, thereby becoming a governmental actor. . . The problem for the Archdiocese is that
the debtor-in-possession does not perform an action that is ‘traditionally the exclusive prerogative
of the State.’. . As the Code makes clear, the ‘trustee’ avoids transfers-not the United States Trustee
or any other governmental entity. . . It is not the government or even a governmental actor that
traditionally avoids transfers, but rather individual trustees and debtor-in-possessions. This is not
the exclusive prerogative of the government. . . Although each determination of an entity’s
governmental actor status is fact- and case-specific, our conclusion that the Committee is not a
governmental actor is supported by the Supreme Court’s precedent. . . . There might be a ‘nexus,’
between the Committee and the government, but it is not a close one. .. For all these reasons, we
find the Committee is not acting under the color of law and so RFRA does not apply. Therefore
we need not address the Committee’s argument that RFRA’s application here would create
federalism issues.”).

Belbachir v. County of McHenry, 726 F.3d 975, 978, 979 (7th Cir. 2013) (“Had the contract
between the federal government and McHenry County to house aliens suspected of being
forbidden to enter or remain in the United States made the county jail a federal instrumentality and
its personnel (maybe including Centegra’s employees, though they were not employees of the jail)
federal officers, the jail staff would be suable for federal constitutional violations under the
doctrine of Bivens v. Six Unknown Named Agents of Federal Bureau of Narcotics, 403 U.S. 388,
91 S.Ct. 1999, 29 L.Ed.2d 619 (1971), rather than under section 1983. But the contract did not
federalize McHenry County Jail, which continued to house nonfederal as well as federal prisoners.
Cases similar to this, allowing section 1983 claims by federal prisoners against county or city
employees, are legion. [collecting cases] Although Centegra’s employees are not public
employees, they rightly do not deny that in performing functions that would otherwise be
performed by public employees, they were acting under color of state law and therefore could be
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sued under section 1983. . . Otherwise state and local government could immunize itself from
liability under section 1983 by replacing its employees with independent contractors.”)

Rice ex rel. Rice v. Correctional Medical Services, 675 F.3d 650, 671-73 (7th Cir. 2012) (“We
have our doubts as to whether the district court was correct in categorizing Ceniceros as a private
rather than a state actor. Rice was treated by Ceniceros in fulfillment of the jail’s obligation to
provide medical care, including necessary psychiatric care, to Rice as an inmate of the jail. The
orders committing Rice to a private facility simply reflect a judicial determination, solicited by
Rohrer as the jail’s mental health care provider, that Rice required more intensive psychiatric
treatment than could be provided to him at the jail, and treatment that had to be provided without
his consent. And the record suggests that it was not happenstance or judicial fiat that resulted in
Oaklawn’s selection as the facility to which Rice would be committed on the first two occasions
in October 2003 and May 2004 (and as one of the four facilities to which he could have been
committed in October 2004). Rather, the facts support the inference that Rice was committed to
Oaklawn because of Oaklawn’s voluntary, contractual undertaking to provide psychiatric services
to the jail’s inmates. . .The commitment orders did not alter Rice’s status as a pretrial detainee.
Because he was incarcerated, the jail had an obligation to address Rice’s serious medical needs. .
.That obligation included a duty to provide psychiatric care to Rice as needed. . . If Rice had been
committed to the state’s own facility for treatment by state-employed physicians, there would be
no question that those physicians would qualify as state actors who could be liable for any
deliberate indifference to his psychiatric needs . . . This would be true whether Rice were
committed to a psychiatric unit within the jail . . . or instead transferred to a state-owned facility
outside of the jail . . . . That Rice was instead committed to the care of a private psychiatrist—or,
in the third instance, was refused care by that psychiatrist—whose employer had contracted to
provide psychiatric care to the jail’s inmates, arguably does not alter the analysis materially. The
Supreme Court has not yet addressed whether medical care provided to a prisoner in a private
facility outside of the prison walls constitutes state action. However, in West, the Court held that
medical care provided on the grounds of the prison by a private physician under contract with the
state does constitute state action. . . . Although the court cited the location of the treatment as one
factor supporting its conclusion, . . . nothing in its analysis suggests that the result necessarily
would have been different had the care been provided at a private facility. . . . Instead, central to
the court’s analysis was that the care was provided under contract with the prison in fulfillment of
the prison’s obligation to provide for the inmate’s medical needs. That is arguably just as true here
as it was in West. One might infer that on each of the three occasions when the court ordered Rice’s
involuntary commitment, Ceniceros and Oaklawn became involved not because the court chose
Oaklawn for its own reasons, or because Oaklawn was otherwise obliged to provide psychiatric
care to all who sought it, as an emergency room might be, . . .but rather because Oaklawn had
voluntarily agreed to provide inpatient psychiatric care to the jail’s inmates when needed. . . .. Had
it been possible for Rice to receive inpatient care from Ceniceros on the premises of the jail, there
would be no question that Ceniceros would qualify as a state actor under both West and Rodriguez.
And the district court’s focus on the court-ordered nature of Rice’s commitments implicitly
presumes that had Rice been accepted for admission at Oaklawn in the absence of such an order,
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the same might be true. . . The court viewed the judicial commitment orders as superseding
Oaklawn’s voluntary assumption of the jail’s duty to provide psychiatric care to its inmates. But
the record suggests that the orders had much more to do with overruling Rice’s will than with
Oaklawn’s willingness to treat Rice on its premises. ... On these facts, a factfinder might conclude
that Oaklawn and Ceniceros were not dragooned into treating Rice as a result of the court’s
commitment orders, but rather had voluntarily assumed that role by virtue of Oaklawn’s contract
with the jail. . . We need not ultimately resolve Ceniceros’ status, however, because as we discuss
later in this opinion, we conclude that the facts do not support a finding of deliberate indifference
on Ceniceros’ part. We have voiced our doubts about the district court’s conclusion that Ceniceros
was not a state actor because that is the sole basis on which the district court resolved the Estate’s
claim against Ceniceros and because, given the widespread practice of outsourcing jail and prison
medical services to private contractors, it is certain that this issue will recur. We do not consider
what we have said here to be binding, but we do wish any future court’s exploration of this issue
to take into consideration the circumstances we have highlighted as relevant to the state-actor
determination.”)

Javier v. City of Milwaukee, 670 F.3d 823, 831, 832 (7th Cir. 2012) (“[T]he key question in the
Javiers’ statutory claim against the City was whether Glover was acting as a vigilante for his own
purposes or as a police officer when he shot Prado. . . Glover’s inquest testimony suggested that
he pursued and shot Prado pursuant to his off-duty responsibilities under the ‘always on duty’ rule
because Prado had tried to run him over and appeared to point a gun at him. The City challenged
Glover’s version of events, noting its inconsistency with other evidence and arguing that the
shooting was part and parcel of a purely personal dispute. But because the jury had to decide
whether Glover used excessive force under color of law and whether his actions were within the
scope of his employment, there was a great risk that jurors would conflate the two. . . . The City
conveyed the incorrect impression that because Glover had been criminally charged, he could not
have been acting within the scope of his employment. The two are not mutually exclusive. Without
an instruction telling the jury that the law is precisely the opposite—that Glover’s conduct could
be criminal, excessive, and outside his authority and still be within the scope of his employment—
the jury was missing a critical ‘relevant legal principle[ ]” and was likely ‘confuse[d] or mis[led].’
.. The jury needed to hear from the court that the scope-of-employment concept recognizes that
an officer can exceed or abuse his authority—even intentionally or criminally—and still be acting
within the scope of his employment. The judge should not have refused the Javiers’ proposed
limiting instruction or their modified scope-of-employment instruction.”)

Wilson v. Price, 624 F.3d 389, 392-95 (7th Cir. 2010) (City alderman’s actions in savagely
beating employee of automobile repair shop until he was unconscious and suffered broken jaw,
after employee refused to move illegally parked cars for which alderman had received complaints
from his constituents and refused to find owner of shop upon alderman’s request, were not made
“under color of state law,” within meaning of 8 1983, providing civil action against state official
or employee for deprivation of federally guaranteed right, even assuming that alderman was at
shop conducting legislative investigation in accordance with Illinois law, since alderman crossed
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line from legislative role that was within scope of his aldermanic duties and entered realm of law
enforcement that was wholly unrelated to his legislative duties upon demanding that employee
move cars.)

Lewis v. Downey, 581 F.3d 467, 471 n.3 (7th Cir. 2009) (“An interesting question not presented
by either party is the applicability of § 1983 to employees of a local correctional facility that is
housing federal inmates under contract between the federal and local governments. See 18 U.S.C.
8 4002. A county employee caring for federal prisoners arguably becomes a federal actor, rather
than the requisite state actor, rendering § 1983 inapplicable. . .Because it is not currently before
us, we reserve our answer to the question for another day. We doubt, however, that the contractual
relationship does anything to change the status of county jail employees as state actors. Cf. Logue
v. United States, 412 U.S. 521, 528-32 (1973) (declining, for purposes of federal government
liability under the Federal Tort Claims Act, to characterize as federal employees county jailers
who were caring for federal prisoners).”).

Rodriguez v. Plymouth Ambulance Service, 577 F.3d 816, 826, 827, 830 (7th Cir. 2009) (“The
situation before us today is not identical to the one before the Court in West. However, in applying
West, our focus must be on the particular function of the medical care provider in the fulfillment
of the state’s obligation to provide health care to incarcerated persons. . . .When a party enters
into a contractual relationship with the state penal institution to provide specific medical services
to inmates, it is undertaking freely, and for consideration, responsibility for a specific portion of
the state’s overall obligation to provide medical care for incarcerated persons. In such a
circumstance, the provider has assumed freely the same liability as the state. Similarly, when a
person accepts employment with a private entity that contracts with the state, he understands that
he is accepting the responsibility to perform his duties in conformity with the Constitution. . .. We
cannot tell, on the face of the complaint alone, the relationship of Plymouth, and through it, the
EMTs, to the prison system or to Mr. Rodriguez. West requires that this trilateral relationship be
analyzed in order to determine whether their actions fairly can be attributed to the state.”).

Johnson v. LaRabida Children’s Hospital, 372 F.3d 894, 897 (7th Cir. 2004) (privately
employed special police officer not entrusted with full powers possessed by the police does not act
under color of state law).

Byrne v. City of Chicago, No. 19 C 1383, 2019 WL 6609297, at *3 (N.D. Ill. Dec. 5, 2019) (“As
noted, the complaint alleges in the alternative that Schuler, while in his apartment, either
encouraged his girlfriend Byrne to shoot herself with his gun or himself shot her. Because neither
action related in any way to the performance of a police duty, Schuler is not alleged to have acted
under color of state law. . . .Even if Schuler was technically on duty that evening, even if Byrne
was shot with Schuler’s CPD-issued service weapon, and even if Byrne knew that Schuler was a
CPD officer, governing precedent holds that the dispositive question is whether Schuler’s conduct
‘related in some way to the performance of the duties of [his] office.’. . Neither of Schuler’s alleged
actions—encouraging Byrne after a night of drinking to shoot herself in the face, or shooting Byrne
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himself—bore any relationship to the performance of his police duties. Schuler accordingly was
not acting under color of state law.”)

Pindak v. Dart, 125 F.Supp.3d 720, (N.D. lll. 2015) (“In sum, despite the various factual
disputes—regarding the meaning of the Post Orders, the appearance of the guards’ uniforms, and
the relationship between the guards and the deputies—the fact that the Plaza is a public forum by
itself requires the conclusion that the guards act under color of state law when deciding whether
or not to remove panhandlers from the Plaza.”)

Pindak v. Cook County, No. 10 C 6237, 2013 WL 1222038, *5 (N.D. Ill. Mar. 25, 2013) (“The
court agrees with Plaintiff that the alleged regulation of his speech in a public forum is a public
function. Plaintiff has adequately asserted that Securitas officers were regulating his speech when
they interfered with his peaceful panhandling because there was no apparent security threat from
his conduct. Nothing in the record suggests that Plaintiff’s presence or actions posed a threat to
other citizens on Daley Plaza. When Securitas personnel allegedly banned Plaintiff while he was
making only non-threatening overtures, they took on the mantle of state actors regulating speech
in a public forum. Plaintiff has adequately alleged to survive a motion to dismiss that Securitas is
liable pursuant to § 1983 because its officers were performing a public function.”)

Green v. Wexford Health Sources, No. 12 C 50130, 2013 WL 139883, *5, *6 (N.D. Ill. Jan. 10,
2013) (“The Supreme Court has long recognized that private physicians and nurses who contract
with the State to provide medical care to prisoners act ‘under color of law’ for purposes of § 1983.
See, e.g., West v. Atkins, 487 U.S. 42 (1988); Rice ex rel. Rice v. Correctional Medical Services,
675 F.3d 650, 671 (7th Cir.2012). The defendants’ attempt to distinguish this case from West based
on different contractual terms regarding liability and indemnification is unavailing: ‘[i]t is the
physician’s function within the state system, not the precise terms of his employment, that
determines whether his actions can fairly be attributed to the State.” West, at 55-56. The Supreme
Court did not, in Minneci, explicitly overturn a long line of established law on who may be a 8
1983 defendant. See Winchester v. Marketti, No. 11 C 9224, 2012 WL 2076375, *2-3 (N.D.lII.
Jul. 8, 2012) (Zagel, J.). Minneci does not bar the plaintiff’s civil rights claims.”)

Boyle v. Torres, 756 F.Supp.2d 983, 994, 995 (N.D. 1ll. 2010) (“The UCPD Officers’ argument
is bottomed on the assumption that private police or security forces do not exercise full police
powers, and thus are not state actors, if they do not perform every function performed by municipal
police officers. It is difficult to see how this assumption can be correct. . . . In any event, there can
be no question that the UCPD’s role is one that has traditionally been the exclusive prerogative of
the state: they carry guns, they wear police uniforms, and they patrol their territory in squad cars;
they have the ongoing authority to detain citizens and place them in handcuffs; they have the
authority to demand that individuals furnish them with ID. When the ensemble of the officers’
powers and functions is kept in view, there can be no doubt that they are state actors.”)
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Roberson v. Dakota Boys & Girls Ranch, 42 F.4th 924, 932-35 (8th Cir. 2022) (“Where North
Dakota ‘outsourced one of its constitutional obligations’—the duty to provide adequate medical
care—to the Ranch, that ‘private entity may ... be deemed a state actor.’. . North Dakota had a
constitutional obligation under the Due Process Clause, which the Ranch assumed. Thus, this
Court need not assess whether the State had a similar obligation under the Eighth Amendment.
However, the parties focused much of their analysis on West and subsequent Eighth Amendment
cases. That precedent reinforces that the Ranch was a state actor here. The Fourteenth Amendment
precedent for a state’s duty to provide medical care to persons in state custody draws upon, and is
intertwined with, the Eighth Amendment precedent for a state’s duty to provide medical care to
prisoners. . . Given the similarities between states’ obligations to people in their custody under
the Eighth and Fourteenth Amendments, Eighth Amendment state-action precedent is persuasive
here. . . Providing medical care to a state detainee is a performance of a traditional, exclusive
public function. . . Under West, a private medical facility conducts this public function even if it
also treats non-state detainees or lacks a financial contract with the state. ‘It is the physician’s
function within the state system, not the precise terms of his employment, that determines whether
his actions can fairly be attributed to the State.’. . . The critical facts are that the Ranch cooperated
with North Dakota, that A.A.R. could receive treatment only from it, and that it functioned as
A.AR.’s medical provider ‘within the state system[.]” These facts make it a state actor. . . By
assuming North Dakota’s constitutional obligation to provide A.A.R.’s medical treatment, the
Ranch became a state actor. The Robersons state a plausible claim against it under § 1983.”)

Yassin v. Weyker, 39 F.4th 1086, 1089-91 (8th Cir. 2022) (“Mixing the color-of-law inquiry with
the summary-judgment standard introduces a complication. Genuine issues of material fact are for
juries to resolve. . . The answer is different for legal questions, which are typically decided by
courts, even at summary judgment. . . So which one is the under-color-of-law determination? It
turns out that the Supreme Court has already answered this question. In Cuyler v. Sullivan, for
example, it made clear that the under-color-of-law determination is a ‘question of law.’. . To the
extent there is any room left for debate, the predominant view is that it is legal. . . We recognize,
of course, that the under-color-of-law determination can turn out to be quite ‘fact[ Jbound.’. . But
as long as the underlying material facts are undisputed, courts can decide the question, even when
those undisputed facts point in different directions. . .To be sure, juries still have a role to play
when material facts are in dispute. Suppose in this case, for example, that the parties disputed
whether Weyker had been cross-deputized as a federal agent. . . In those circumstances, a jury
may well need to resolve the factual dispute first, before the district court can decide the color-of-
law question. . . Color of law is rooted in authority. . . . The question is whether the conduct is
‘fairly attributable to the State.’. . To determine if it is, the focus is on the ‘nature and circumstances
of the officer’s conduct and the relationship of that conduct to the performance of ... official
duties.’. . State law had nothing to do with ‘the nature and circumstances’ of Weyker’s conduct. .
. At the time, she was in Nashville working on a federal task force as a Special Deputy United
States Marshal. She introduced the other task-force members in the room during the call, including
the lead federal prosecutor and a federal agent. And the witness she was trying to protect, Muna
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Abdulkadir, was only on her radar because she was assigned to a federal investigation. Weyker
also did not stray from the ‘performance of [her] official duties’ when she spoke to Officer Beeks
and his supervising officer. . . As someone who was tasked with ‘investigative work on the [sex-
trafficking] task force,” she acted within the scope of those duties by trying to keep a federal
witness out of trouble. . . The same goes for her statements in the affidavit she prepared the next
day. ...Weyker’s work on the federal sex-trafficking investigation led to Yassin’s arrest, she acted
within the scope of her federal duties while dealing with the situation, and she referenced her
federal-task-force role during her conversations with Officer Beeks and his supervisor. . . What
matters, in other words, is that she ‘act[ed] or purport[ed] to act in the performance of [her federal]
duties, even if [s]he overstep[ped] [her] authority and misuse[d] power.’. .Our rule today is
straightforward. Without any ‘actual or purported relationship between [Weyker’s] conduct and
[her] duties as a [St. Paul] police officer,” no section 1983 action is available.”)

Doe v. North Homes, Inc., 11 F.4th 633, 637-39 (8th Cir. 2021) (“The power to decide to
incarcerate a person rests with the state.. . And so, only the state can decide to delegate that power.
.. Even so, we can see how that conclusion may seem at odds with Richardson v. McKnight’s
statement:  ‘correctional  functions have never been exclusively public.’ .

But Richardson expressly limited its scope to 8§ 1983 immunity, not § 1983 liability. . . . And, in
upholding a qualified-immunity denial, Richardson expressly left the state-actor question for the
district court to decide. . . While one circuit saw Richardson as dispositive on the public-function
question, others did not. [citing cases] Against that legal landscape and through the Igbal standard,
we sift the facts alleged here. Doe alleged that North Homes cared for juveniles whose liberties
the state (counties) decided to restrict. She also alleged that the state (agencies) agreed to empower
North Homes to run two units, through which North Homes could deprive residents of their
liberties. And she alleged that the state (legislature, agencies, and courts) gave North Homes the
power to detain residents in a correctional facility whenever it wanted and for whatever reason it
saw fit. While conceding Doe’s inability to leave the DOC unit, North Homes could not tell
us why she could not leave (i.e., whose authority kept her there). True, involuntary commitment
may not amount to a public function . . . but Doe’s complaint did not rest on the involuntary
character of her commitment. . . Instead, she alleged that North Homes moved her to, and detained
her in, a corrections unit, where the alleged abuse occurred. . . She also alleged that North Homes
later detained her in the corrections unit to punish and silence her efforts to report abuse.
Construing the complaint in her favor, we conclude that Doe plausibly alleged that North Homes’s
exercise of a public function (the state’s authority to detain her) caused her involuntary detainment
in a corrections unit. As a result, we disagree with the decision to dismiss Doe’s § 1983 claims at
the pleading stage.”)

Doe v. North Homes, Inc., 11 F.4th 633, 639-41 (8th Cir. 2021) (Gruender, J., dissenting) (“To
state a claim under 8 1983, a plaintiff must allege facts sufficient to show that the defendant acted
under color of state law and that the defendant’s conduct violated a federally protected right. . .
Only the first element is at issue here. Although “§ 1983 excludes from its reach merely private
conduct,’. . . ‘a private entity can qualify as a state actor,” triggering § 1983 liability, ‘in a few

_54_



limited circumstances[.] . . One such circumstance is ‘when the private entity performs a
traditional, exclusive public function.”. . The private party must be performing a function that was
‘traditionally the exclusive prerogative of the State.’. . The court concludes that Doe alleged facts
sufficient to show that North Homes qualifies as a state actor under the public-function test. |
disagree. Although the court alludes to several functions, it never identifies one that is both
‘the exclusive prerogative of the State,”. . . and a function that Doe alleged North Homes was
performing when she suffered the abuse. . . . [IJnvoluntary detention is not a function that Doe
alleged North Homes was performing when she suffered the abuse. On the contrary, the complaint
indicated that Doe’s foster mother and Kanabec County enrolled Doe in North Homes. . . And in
any event, involuntary detention is not an exclusive public function. . . . So, what does the court
think transformed North Homes into a stator actor for § 1983 purposes? The court stresses Doe’s
allegation that the abuse occurred after she was transferred to a unit in the corrections facility due
to behavioral issues. . . But the location where North Homes housed Doe does not change the fact
that North Homes was neither incarcerating her as punishment for a crime nor detaining her
‘involuntarily’ in the relevant sense. . . If involuntary criminal confinement is likely not an
exclusive public function . . . and involuntary civil confinement is definitely not an exclusive
public function, . . . then it is difficult to see why voluntary civil confinement should
nonetheless qualify as an exclusive public function simply because it occurs in a unit licensed by
the state department of corrections. Thus, | agree with the district court that Doe did not allege
facts sufficient to show that North Homes qualified as a state actor under the public-function test.
| also agree with the district court that Doe did not allege facts sufficient to show that North
Homes qualified as a state actor under the joint-action test. . . . To survive a motion to dismiss, a
plaintiff ‘must allege, at the very least, that there was a mutual understanding, or a meeting of the
minds, between the private party and the state actor.’. . Further, the plaintiff must allege a ‘close
nexus not merely between the state and the private party, but between the state and the alleged
deprivation itself.’. . After carefully reviewing Doe’s complaint, the district court concluded that
it fell short of this demanding standard. After doing the same, | agree. For the foregoing reasons,
I would affirm the district court’s dismissal of Doe’s complaint. Accordingly, I respectfully
dissent.”)

Campbell v. Reisch, 986 F.3d 822, 827-28 (8th Cir. 2021) (“In short, we think Reisch’s Twitter
account is more akin to a campaign newsletter than to anything else, and so it’s Reisch’s
prerogative to select her audience and present her page as she sees fit. She did not intend her
Twitter page ‘to be like a public park, where anyone is welcome to enter and say whatever they
want.’. . Reisch’s own First Amendment right to craft her campaign materials necessarily trumps
Campbell’s desire to convey a message on her Twitter page that she does not wish to convey. . .
even if that message does not compete for room as it would, say, in a campaign newsletter. While
Reisch’s posts open up an interactive space where Twitter users may speak, that doesn’t mean that
Reisch cannot control who gets to speak or what gets posted. It’s her page to manage as she likes.
Though Campbell and others may not like how Reisch runs her page, ‘the place to register that
disagreement is at the polls,’. . . or, at least, on Campbell’s own page. We therefore reverse and
remand for the district court to enter judgment in Reisch’s favor.”)
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Campbell v. Reisch, 986 F.3d 822, 828-31 (8th Cir. 2021) (Kelly, J., dissenting) (“Missouri State
Representative Cheri Toalson Reisch appeals the district court’s adverse judgment that she
violated Mike Campbell’s First Amendment rights by blocking him from her Twitter account.
Because | believe Reisch was acting under color of state law when she blocked Campbell, |
respectfully dissent. . . Under 42 U.S.C. § 1983, ‘a public employee acts under color of state law
while acting in [her] official capacity or while exercising [her] responsibilities pursuant to state
law.’. . Here, the court’s determination that Reisch was not acting under color of state law rests on
its finding that Reisch used her Twitter account mainly to ‘position herself for more electoral
success down the road.” In my view, this finding is neither supported by the record nor dispositive
of the state-action inquiry. . . .On this record, and given the focus of the ‘under color of state law’
inquiry on the ‘actual or purport[ed]’ relationship between Reisch’s conduct and her official duties,
... I cannot conclude that Reisch used her Twitter account primarily for campaign purposes, let
alone that she made such a showing by a preponderance of the evidence. Instead, evidence that
Reisch blocked Campbell ‘to suppress speech critical of [her] conduct of official duties or fitness
for public office,’. . . strengthens the inference that her conduct was attributable to the state. . . .
Just as public officials ‘may not preclude persons from participating’ in the public-comment
portion of a town hall meeting ‘based on their viewpoints,’. . . Reisch cannot block users from her
Twitter account because she dislikes their opinions. But this is precisely what Reisch did. The
weight of the evidence, including Reisch’s own testimony at trial and during her deposition, shows
that Reisch blocked Campbell (and others) because she thought he shared the view of Missouri
State Representatives Bruce Franks and Kip Kendrick that she engaged in “unacceptable’ behavior
as a public official. Because Reisch, acting under color of state law, was ‘impermissibly motivated
by a desire to suppress a particular point of view’ when she blocked Campbell, . . . I believe she
discriminated against Campbell based on his viewpoint, thereby violating the First Amendment.
For these reasons, | would affirm the district court’s judgment.”)

Johnson v. Phillips, 664 F.3d 232, 239, 240 (8th Cir. 2011) (“Phillips contends that he did not
commit a constitutional violation because he was not acting under color of law at the time of the
alleged sexual assault. In his view, once he removed Johnson’s handcuffs, everything that
followed-the conversation about homeless shelters, the drive to a second location, and the assault
itself—occurred while he was acting in his capacity as a civilian, not as a city official. . . . Here,
Phillips first effected a traffic stop, arrested Johnson on an outstanding warrant, and searched her
car. Then, while wearing a police uniform and operating a police car, he released Johnson from
the patrol car and directed her to follow him in her car. A reasonable factfinder believing these
facts could conclude that Phillips was purporting to act as a police officer performing official duties
when he led Johnson to the empty parking lot and committed the sexual assault. The district court
thus properly rejected Phillips’s motion to dismiss this claim.”)

Americans United for Separation of Church and State v. Prison Fellowship Ministries, Inc.,
509 F.3d 406, 423 (8th Cir. 2007) (In this case, the state effectively gave InnerChange its 24- hour
power to incarcerate, treat, and discipline inmates. InnerChange teachers and counselors are
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authorized to issue inmate disciplinary reports, and progressive discipline is effectuated in concert
with the DOC. Prison Fellowship and InnerChange acted jointly with the DOC and can be
classified as state actors under § 1983 .”).

Wickersham v. City of Columbia, 481 F.3d 591, 598, 599 (8th Cir. 2007) (To be sure, the mere
invocation of state legal procedures, including police assistance, does not convert a private party
into a state actor. . . . The contributions of the Columbia police go beyond the kind of neutral
assistance that would normally be offered to private citizens in enforcing the law of trespass. . . .
When a private entity has acted jointly and intentionally with the police pursuant to a ‘customary
plan,” it is proper to hold that entity accountable for the actions which it helped bring about. . . .
Since Salute and the city were knowingly and pervasively entangled in the enforcement of the
challenged speech restrictions, we conclude that Salute was a state actor when it interfered with
appellees’ expressive activities. The district court did therefore not err in holding that Salute’s
curtailment of appellees’ freedom of expression constituted state action and was actionable under
§ 1983.”).

Moore v. Carpenter, 404 F.3d 1043, 1046 (8th Cir. 2005) (When a police officer is involved in a
private party’s repossession of property, there is no state action if the officer merely keeps the
peace, but there is state action if the officer affirmatively intervenes to aid the repossessor enough
that the repossession would not have occurred without the officer’s help. . . .”).

NINTH CIRCUIT

Garnier v. O’Connor-Ratcliff, 41 F.4th 1158, 1170-77 (9th Cir. 2022) (“We have never addressed
whether a public official acts under color of state law by blocking a constituent from a social media
page. Doing so now, we conclude that, given the close nexus between the Trustees’ use of their
social media pages and their official positions, the Trustees in this case were acting under color of
state law when they blocked the Garniers. The Trustees’ use of their social media accounts was
directly connected to, although not required by, their official positions. . . . [T]he line of precedent
most similar to this case concerns whether off-duty governmental employees are acting under color
of state law. As here, the focus in such cases is on whether the public official’s conduct, even if
‘seemingly private,’ is sufficiently related to the performance of his or her official duties to create
‘a close nexus between the State and the challenged action,” or whether the public official is instead
‘pursu[ing] private goals via private actions.” Naffe v. Frey, 789 F.3d 1030, 1037-38 (9th Cir.
2015) (quoting Brentwood, 531 U.S. at 295, 121 S.Ct. 924). . .. Applying Naffe’s framework here,
O’Connor-Ratcliff’s and Zane’s use of their social media pages qualifies as state action under 8
1983. First, the Trustees ‘purport[ed] ... to act in the performance of [their] official duties’ through
the use of their social media pages. . . . Second, the Trustees’ presentation of their social media
pages as official outlets facilitating their performance of their PUSD Board responsibilities ‘had
the purpose and effect of influencing the behavior of others.’. . .Finally, the Trustees’ management
of their social media pages ‘related in some meaningful way’ to their ‘governmental status’ and
‘to the performance of [their] duties.’. . . Moreover, ‘the specific actions giving rise to’ the
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Garniers’ claim—the Trustees’ blocking of the Garniers from their social media pages—were
‘linked to events which arose out of [the Trustees’] official status.’. . . [T]he core of our state action
inquiry is whether the defendant’s conduct is ‘fairly attributable to the State, . . . that is, whether
there is ‘such a close nexus between the State and the challenged action that the seemingly private
behavior may be fairly treated as that of the State itself[.]’. . . By representing themselves to be
acting in their official capacities on their social media and posting about matters that directly
related to their official PUSD Board duties, the Trustees ‘exercised power possessed by virtue of
state law and made possible only because’ they were ‘clothed with the authority of state law.’.
.Given all these attributes of the Trustees’ social media pages, we hold that the Trustees’
maintenance of their social media pages, including the decision to block the Garniers from those
pages, constitutes state action under 8 1983. Although the Trustees acted under color of state law
in this case, we reiterate that finding state action ‘is a process of “sifting facts and weighing
circumstances.”’. . Given the fact-sensitive nature of state action analyses, ‘not every social media
account operated by a public official is a government account.’. . Rather, courts should look to
considerations such as ‘how the official describes and uses the account,” ‘to whom features of the
account are made available,” and how members of the public and government officials ‘regard and
treat the account.’. . In this case, the pertinent factors all indicate that O’Connor-Ratcliff and Zane
unequivocally ‘cloaked’ their social media accounts ‘with the authority of the state.”. . We hold
that the Trustees acted under color of state law when they blocked the Garniers from their social
media accounts. . . .In recent years, the Second, Fourth, Sixth, and Eighth Circuits have each
addressed claims regarding the blocking of access to government officials’ social media pages.
Three of those courts’ applications of the state action doctrine in those similar cases are consistent
with the approach we take here. [discussing cases from Second, Fourth, and Eighth Circuits] ....
We note that the Sixth Circuit recently held in Lindke v. Freed that city manager James Freed was
not a state actor when he blocked a citizen from his public Facebook page, adopting a somewhat
different analysis from ours and that of the Second, Fourth, and Eighth Circuits. 37 F.4th 1199,
1201 (6th Cir. 2022). Although the court also applied a nexus test for state action, it expressly
‘part[ed] ways’ with the other Circuits. . . In doing so, the Sixth Circuit held inapposite state action
cases involving off-duty police officers, on the ground that a police officer’s appearance plays a
unique role in the ability to invoke state authority. . . Instead, the court relied on prior Sixth Circuit
precedents that addressed similar questions by applying a ‘state-official test,” inquiring whether a
public official is performing an actual or apparent official duty or whether the action could have
been taken without the authority of the person’s position. . . Thus, ‘[i]nstead of examining a [social
media] page’s appearance or purpose,’ the court ‘focus[ed] on the actor’s official duties and use
of government resources or state employees.’. .We decline to follow the Sixth Circuit’s reasoning.
Although the uniform of a police officer carries particular authority, our Circuit’s analysis of
whether a police officer acts under color of law does not turn only on the person’s sporting of a
uniform or the person’s ‘appearance’ alone. Rather, we consider whether the officer self-identified
as a state employee and generally ‘purported ... to be a state officer’ at the time of the alleged
violation, an inquiry that considers actions in addition to appearance. . . We thus conclude, as did
the Fourth Circuit in Davison 11, that off-duty officer cases are instructive as to analysis of other
state employees’ conduct, including in the arena of social media. In short, we follow the mode of
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analysis of the Second, Fourth, and Eighth Circuits to hold that the Trustees used their social media
accounts as ‘an organ of official business.’. . As with the Facebook page in Davison Il, a ‘private
citizen could not have created and used’ the Trustees’ pages in the manner that they did because
the Trustees ‘clothed’ their pages in ‘the power and prestige of their offices ‘and created and
administered’ the pages ‘to “perform[ ] actual or apparent dut[ies]” of their offices. . . Because
they so used their social media pages, the Trustees were state actors.”)

Pasadena Republican Club v. Western Justice Center, 985 F.3d 1161, 1171-72 (9th Cir. 2021)
(“In all, WJC and its agents were not state actors for purposes of the Club’s § 1983 claims. The
Club fails to allege that the City has ‘undertaken a complex and deeply intertwined process’ with
WIJC to discriminate against the Club by canceling its speaking event. . . The Club also fails to
allege that the City ‘has so deeply insinuated itself into this process that [WJC’s] conduct
constituted state action.’. . . When the City executed the Lease, it was not delegating final policy-
making authority on political speaking events in the City; it was simply conveying a property
interest—the right of occupancy—in the premises. WJC maintained the authority to decide who,
when, for what reason, and for how long a visitor could occupy the premises during nonbusiness
hours. Therefore, when WJC executed—and rescinded—the rental agreement with the Club, WJC
was exercising its discretionary authority on its own behalf as the holder of a possessory interest
in the Property. WJC was not exercising any ‘policymaking authority for a particular city function’
on behalf of the City. . . And, of course, there is no claim that renting out event space during
nonbusiness hours is a ‘traditional, exclusive public function.” The government does not, without
more, become vicariously liable for the discretionary decisions of its lessee. Accordingly, the
undisputed facts show that the City did not delegate any final policy-making authority that caused
the Club’s alleged constitutional injury.”)

Rawson v. Recovery Innovations, Inc., 975 F.3d 742, 747, 752-54, 757 (9th Cir. 2020) (“The
specific alleged conduct Rawson challenges includes involuntarily committing him without legal
justification, knowingly providing false information to the court, and forcibly injecting him with
antipsychotic medications without his consent. . . The relevant inquiry is therefore whether
Defendants’ role as custodians, as litigants, or as medical professionals constituted state action. . .
. As in West, any deprivation effected by Defendants here was in some sense caused by the State’s
exercise of its right, pursuant to both its police powers and parens patriae powers, to deprive
Rawson of his liberty for an extended period of involuntary civil commitment. . . . In that sense,
Defendants were ‘clothed with the authority of state law’ when they detained and forcibly treated
Rawson beyond the initial 72-hour emergency evaluation period. . . Thus, under West, if
Defendants ‘misused [their] power by demonstrating deliberate indifference to’ Rawson’s rights
to liberty, refusal of treatment, and/or due process, ‘the resultant deprivation was caused, in the
sense relevant for state-action inquiry, by the State’s exercise of its right to’ civilly commit Rawson
for purposes of protecting both the public and Rawson himself. . . These facts, in light of West,
weigh in favor of finding that Defendants acted under color of state law. . . . The Court reasoned
in West that the State has an Eighth Amendment obligation ‘to provide adequate medical care to
those whom it has incarcerated,” and that the State employs private contract physicians, and relies
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on their professional judgment, to fulfill this obligation. . . Similarly here, the State has a
Fourteenth Amendment obligation toward those whom it has ordered involuntarily committed. . .
In the now-vacated Pollard opinion, where we held that employees of a privately-operated prison
acted under color of state law, we rejected the notion that ‘by adding an additional layer, the
government can contract away its constitutional duties’ by having private actors rather than state
actors perform some of the work. . . Accordingly, the State’s particular Fourteenth Amendment
duties toward persons involuntarily committed weighs toward a finding of state action in this case.
... Defendants also argue that the prosecutor’s role here is analogous to the public defender in Polk
County v. Dodson, . . . and therefore that the prosecutor is not a state actor when prosecuting
commitment petitions. We disagree. The prosecutor here is not advocating for the private interests
of the hospital or mental health professionals. Neither the prosecutor’s nor Defendants’
‘professional and ethical obligation[s] ... set [them] in conflict with the State.”. . Instead,
Defendants cooperate with the executive arm of the State to further the Staze’s interest in
protecting both the public and the patient. . . Accordingly, the role played by the county prosecutor
here, in practice and by statute, supports a finding of state action by the Defendants. . . .Although
Defendants were nominally private actors, exercised professional medical judgment, and were not
statutorily required to petition for additional commitment, . . .on balance, the facts weigh toward
a conclusion that they were nevertheless state actors. As in Jensen, the State here has ‘undertaken
a complex and deeply intertwined process [with private actors] of evaluating and detaining
individuals’ for long-term commitments, and therefore, ‘the state has so deeply insinuated itself
into this process’ that ‘[the private actors’] conduct constituted state action.’. . Just as West found
state action with private contract physicians rendering treatment services for prisoners at a state
prison, we hold the same under the arrangement the State has devised for involving private actors
in long-term involuntary commitments. Defendants were not merely subject to extensive
regulation or subsidized by state funds. . . Given the necessity of state imprimatur to continue
detention, the affirmative statutory command to render involuntary treatment, the reliance on the
State’s police and parens patriae powers, the applicable constitutional duties, the extensive
involvement of the county prosecutor, and the leasing of their premises from the state hospital, we
conclude that ‘a sufficiently close nexus between the state and the private actor’ existed here ‘so
that the action of the latter may be fairly treated as that of the State itself.’. . We therefore conclude
that Defendants were acting under color of state law with respect to the actions for which Rawson
attempts to hold them liable. We reverse the district court’s grant of summary judgment to the
contrary and remand for further proceedings.”)

Hyun Ju Park v. City and County of Honolulu, 952 F.3d 1136, 1140 (9th Cir. 2020) (“Our circuit
has developed a three-part test for determining when a police officer, although not on duty, has
acted under color of state law. The officer must have: (1) acted or pretended to act in the
performance of his official duties; (2) invoked his status as a law enforcement officer with the
purpose and effect of influencing the behavior of others; and (3) engaged in conduct that ‘related
in some meaningful way either to the officer’s governmental status or to the performance of his
duties.’. . . Park’s claims against Naki and Omoso fail at the first step. The complaint does not
plausibly allege that either officer was exercising, or purporting to exercise, his official
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responsibilities during the events that led to her injuries. Both officers were off-duty and dressed
in plain clothes, drinking and socializing at the bar in their capacity as private citizens. They never
identified themselves as officers, displayed their badges, or ‘specifically associated’ their actions
with their law enforcement duties. . . Thus, even accepting Park’s allegations as true, there is no
sense in which Naki and Omoso performed or purported to perform their official duties on the
night in question.”)

Pistor v. Garcia, 791 F.3d 1104, 1114-15 (9th Cir. 2015) (“[ W]hether the defendants were acting
under color of state or tribal law when they seized the gamblers is a necessary inquiry for the
purposes of establishing the essential elements of the gamblers’ § 1983 claim . . .. As we have
long recognized, ‘actions under section 1983 cannot be maintained in federal court for persons
alleging a deprivation of constitutional rights under color of tribal law.’. . The tribal defendants
can thus be held liable under § 1983 only if they were acting under color of state, not tribal, law at
the time they seized the gamblers.”)

Naffe v. Frey, 789 F.3d 1030, 1036-39 (9th Cir. 2015) (“Although we have never decided if and
when a state employee who moonlights as a blogger acts under color of state law, we have
considered more generally when the actions of off-duty state employees give rise to § 1983
liability. . . .Stanewich, McDade, and Anderson establish our framework for determining whether
Naffe pleaded facts sufficient to support her allegation that Frey acted under color of state law.
Under those cases, a state employee who is on duty, or otherwise exercises his official
responsibilities in an off-duty encounter, typically acts under color of state law. . . That is true even
if the employee’s offensive actions were illegal or unauthorized. . . A state employee who is off
duty nevertheless acts under color of state law when (1) the employee ‘purport[s] to or pretend|s]
to act under color of law,” Stanewich, 92 F.3d at 838; McDade, 223 F.3d at 1141, (2) his ‘pretense
of acting in the performance of his duties ... had the purpose and effect of influencing the behavior
of others,” Anderson, 451 F.3d at 1069, and (3) the harm inflicted on plaintiff  “related in some
meaningful way either to the officer’s governmental status or to the performance of his duties[]”’.
... On the other hand, a government employee does not act under color of state law when he
pursues private goals via private actions. . .Naffe’s § 1983 claim fails under this framework for
several reasons. First, Naffe’s factual allegations do not give rise to the reasonable inference that
Frey harmed Naffe while on duty or when ‘exercising his responsibilities pursuant to state law.’. .
Frey is a county prosecutor whose official responsibilities do not include publicly commenting
about conservative politics and current events. . .Second, Frey’s comments about Naffe are not
sufficiently related to his work as a county prosecutor to constitute state action. . . .Third, the facts
Naffe pleads do not support her claim that Frey ‘purported or pretended to act under color of [State]
law> when he blogged about her. . . To the contrary, Frey frequently reminded his readers and
followers that, although he worked for Los Angeles County, he blogged and Tweeted only in his
personal capacity. . . . And although Frey drew on his experiences as a Deputy District Attorney
to inform his blog posts and Tweets, that alone does not transform his private speech into public
action. . . . In sum, Naffe seeks to support her allegation of state action by claiming repeatedly that
Frey acted ‘[i]n his capacity as a Deputy District Attorney’” when he criticized her online. But she
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does not allege facts that support this claim. And, as the district court correctly held, a bare claim
of state action does not withstand a Rule 12(b)(6) motion.”)

George v. Edholm, 752 F.3d 1206, 1216 (9th Cir. 2014) (“To hold Dr. Edholm personally liable
as a state actor, George must establish not only that Edholm was induced to act as he did, but also
that Edholm intended to assist Freeman and Johnson in obtaining evidence for their investigation.
.. We hold only that Edholm’s actions could be attributed to the state, based on our holding that a
reasonable jury could conclude that Freeman and Johnson provided false information,
encouragement, and active physical assistance to Edholm. We do not reach the different question
whether a jury could conclude that Edholm is himself liable under § 1983.”)

Tsao v. Desert Palace, Inc., 698 F.3d 1128, 1140 (9th Cir. 2012) (“Desert Palace’s behavior
qualifies as state action under the joint action test thanks to its system of cooperation and
interdependence with the LVMPD. First, under the SILA program, some Desert Palace security
personnel have the authority, normally reserved to the state, to issue a citation to appear in court
for the crime of misdemeanor trespassing. To gain this authority, security guards must take a
training course given by the LVMPD. This delegation of authority by the police department,
Crumrine explained, helps ‘alleviate some of the manpower concerns of the police’ by relieving
them from responding to every claim of trespassing that arises at a casino. Security guards with
SILA authority may not arrest a suspect who has an outstanding arrest warrant, so they routinely
call the LVMPD’s records department to get information concerning warrants. The citations that
security guards issue are no different from those issued by police officers, and failure to respond
to them by appearing in court constitutes a separate offense. . . Desert Palace and the state are
therefore joint participants in the SILA program, which produces benefits that accrue to both
Desert Palace and the LVMPD.”)

Florer v. Congregation Pidyon Shevuyim, 639 F.3d 916, 926 (9th Cir. 2011) (“While CPSNA
had entered into a contract with DOC to provide religious instruction and guidance to inmates, the
contract cannot reasonably be read to require Defendants to provide Florer with a Torah, calendar,
or rabbi visit. Defendants are not state actors under the public-function analysis.”)

Ibrahim v. Department of Homeland Sec., 538 F.3d 1250, 1257 (9th Cir. 2008) (“Ibrahim reads
our decision in Cabrera as making an exception to this rule where, as here, federal officials recruit
local police to help enforce federal law. But we created no such exception in Cabrera; instead, we
reaffirmed the long-standing principle that federal officials can only be liable under section 1983
where there is a ‘sufficiently close nexus between the State and the challenged action of the[federal
actors] so that the action of the latter may be fairly treated as that of the State itself.” . . . California
had nothing to do with the federal government’s decision to put Ibrahim on the No-Fly List,
nothing to do with the Transportation Security Administration’s Security Directives that told
United Air Lines what to do when confronted with a passenger on the No-Fly List, and nothing to
do with Bondanella’s decision to order the San Francisco police to detain Ibrahim.”).
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Maggio v. Shelton, No. 2:14-CV-01682-SlI, 2015 WL 5126567, at *8 (D. Or. Sept. 1, 2015) (“Dr.
Anderson. . . is not an emergency room doctor. Based on the facts alleged by Plaintiff, Dr.
Anderson had more than an ‘incidental and transitory relationship’ with Plaintiff. Indeed, Dr.
Anderson agreed to provide medical care to Plaintiff, a state prisoner. As alleged by Plaintiff, Dr.
Anderson treats many prisoners who are referred to him by ODOC. Plaintiff saw Dr. Anderson on
four separate occasions: once for the initial referral, again for the surgery, again for the pin
removal, and once again after Plaintiff complained about pain lasting for months after the
procedure. The fact that Plaintiff was sent back to Dr. Anderson by TRCI staff on multiple
occasions, even after Plaintiff complained about the medical treatment he received from Dr.
Anderson, suggests that Dr. Anderson ‘voluntarily’. . . accepted TRCI’s delegation of its duty to
provide Plaintiff's medical care. Considering the relationship between TRCI, ODOC, Plaintiff, and
Dr. Anderson, the Court concludes that Plaintiff sufficiently alleges that Dr. Anderson effectively
engaged in a public function by providing medical care to Plaintiff, a person involuntarily in the
custody of the state.”)

Guzman-Martinez v. Corrections Corp. of America, No. CV-11-02390-PHX-NVW, 2012 WL
5907081, at *10-*12 (D. Ariz. Nov. 26, 2012) (“It is undisputed that CCA operates the Center
under a contract with the City, which transfers to CCA the City’s obligations and benefits obtained
through a contract with ICE. It also is undisputed that operating a prison traditionally is a
governmental function and private operators of a state prison generally are considered as acting
under color of state law. [collecting cases] However, it is disputed whether CCA and its employees
‘exercised power possessed by virtue of state law and made possible only because the wrongdoer
is clothed with the authority of state law.”. . Whether the CCA operates the immigration detention
center under color of state law or under color of federal law is determinative because, ‘by its very
terms, § 1983 precludes liability in federal government actors.’. . The CCA Defendants contend
they were not state actors because Plaintiff was in ICE custody at the time of the alleged incidents,
detention of aliens is exclusively within federal authority, and CCA’s authority derived from the
federal government. Plaintiff contends that ‘CCA Defendants are state actors by virtue of CCA’s
contractual relationship with [the City of] Eloy.” The specific conduct complained ofis: (1) CCA’s
and DeRosa’s failure to implement policies and practices to prevent assault, sexual assault, and
abuse of transgender immigrant detainees by detainees and guards and failure to appropriately
monitor and supervise detention conditions of transgender immigrant detainees and (2) Mohn’s
and Adams’ failure to adequately evaluate the risk to Plaintiff as a transgender woman detainee
and failure to properly classify and place Plaintiff in safe housing with adequate supervision. Even
if the specific conduct complained of deprived Plaintiff of a constitutional right, Plaintiff was
detained at the Center by ICE under federal law, not by the City under state law. Adopting policies
and practices regarding ICE detention of immigrants is ‘both traditionally and exclusively
governmental,’. . . but it is traditionally the ‘exclusive prerogative’ of federal government, not state
government. . . CCA’s authority and obligation to adopt policies and practices regarding the
classification, housing, monitoring, and supervision of transgender immigrant detainees, if any, is
delegated by ICE through contracts with the City. Thus, the public function test is not met under
the circumstances alleged here. . . . Under the joint action test, courts consider whether the state
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has knowingly accepted benefits derived from unconstitutional conduct, thereby becoming
interdependent with the private entity and a joint participant in the challenged activity. . . Without
more, governmental funding and extensive regulation do not establish governmental involvement
in the actions of a private entity. . . To be liable under the joint action test, not only must the private
party be a willful participant with the State or its agents in an activity that deprives a plaintiff of
her constitutional rights, but also the private party’s actions must be ‘inextricably intertwined’ with
those of government. . . Here, the Amended Complaint does not allege that the state or the City
have knowingly accepted benefits derived from unconstitutional conduct or that the City and CCA
or its employees acted jointly in the challenged activity. Even if the contract between the City and
CCA imposed extensive regulation and provided governmental funding, it would be insufficient
to establish joint action. The contract merely acted as a conduit for transferring regulation and
funding from ICE to CCA. . . . Under the compulsion test, courts consider whether the coercive
influence of the state effectively converts a private action into a state action. . . The Amended
Complaint does not allege that the state or the City coerced CCA or its employees to take any
action. . . .Under the nexus test, courts consider whether there is such a close nexus between the
state and the challenged action that the action may be fairly treated as that of the state itself. . . The
Amended Complaint does not allege that the challenged action may be fairly treated as that of the
state or the City itself. . . . The Amended Complaint does not allege facts sufficient to demonstrate
that CCA, DeRosa, Mohn, or Adams deprived Plaintiff of a constitutional right while acting under
color of state law. Therefore, Count | fails to state a claim upon which relief can be granted against
CCA, DeRosa, Mohn, or Adams.”)

Beck v. City of Portland, Or., No. CV-10-434-HU, 2010 WL 4638892, at *6, *7 (D. Or. Nov. 5,
2010) (“These cases, Huffman, Van Ort, and Traver, collectively point to several types of factors
relevant to the query of when an off-duty police officer purports or pretends to act pursuant to
official authority. First are the indicia of authority such as wearing a uniform, displaying badge,
brandishing a weapon, identifying oneself as an officer, issuing commands, or intervening in a
dispute. Other considerations may include the officer’s role at the time, such as the fact that Gibson
was actually hired to perform security under a formal arrangement with the police department.
Finally, as explained in Van Ort, while mere recognition as a police officer does not turn private
acts into acts under color of state law, there are situations where an officer may exert such
‘meaningful, physical control’ over another ‘on the basis of his status as a law enforcement officer’
that the officer’s actions may amount to official conduct under color of state law. Sheffer argues
that walking down the sidewalk in her neighborhood, outside the jurisdiction where she is
employed, off-duty, and out-of-uniform, and stepping into the street in front of a neighbor’s car
with no allegation that she flashed a badge or identified herself as a police officer in any way, and
then motioning for her neighbor to stop, are not actions taken under color of state law. Furthermore,
Sheffer argues that, under Van Ort, simply because plaintiff knew Sheffer to be a Portland police
officer does not transform her actions into actions taken under color of state law. Plaintiff argues
that Sheffer acted under pretense of state employment by asserting her state-authorized ability to
stop moving vehicles as well as to run license plate searches. . . Plaintiff argues that it was precisely
because Sheffer was ‘cloaked’ in the authority of the state that she had the audacity to walk into a
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public street and stand in front of a moving vehicle and direct plaintiff to pull over. Although the
issue is close, | agree with defendant. As defendant notes, she was off-duty, out of uniform, and
not in her jurisdiction. She did not flash a badge. She did not have a weapon. She did not issue an
oral command to stop. She did not identify herself in any way as a police officer. Additionally, her
actions were made in the context of what appears to have been a personal dispute between plaintiff
and Sheffer. And while plaintiff may have known that Sheffer was a police officer, that alone does
not cloak Sheffer’s actions with official authority. If that were the test, a police officer’s every
action would be subject to a federal constitutional claim by any family member, neighbor, friend,
etc. based only on the status of being in law enforcement. The caselaw does not support such a
standard.”)

Committee for Immigrant Rights of Sonoma County v. County of Sonoma, No. C 08-4220 RS,
2010 WL 2465030, at *4 (N.D. Cal. June 11, 2010) (“When a Santa Rosa sheriff’s deputy stops,
detains, arrests, or jails an individual he or she is cloaked with the authority of state law, regardless
of whether an ICE agent requested the action. The officer’s uniform, badge, gun, vehicle, are all
provided by the state or county, not federal authorities. The power to engage in law enforcement
activities comes from the state. Although the Santa Rosa sheriffs may have been working with ICE
agents to enforce federal law, they necessarily acted under color of state law.”)

Joseph v. Dillard’s, Inc., No. CV-08-1478-PHX-NVW, 2009 WL 5185393, at *13 (D. Ariz. Dec.
24, 2009) (“While the Ninth Circuit appears not to have addressed this specific context, the Fifth
Circuit has decided that a private employer of an off-duty police officer does not act under color
of law unless the officer ‘failed to perform an independent investigation, and that evidence of a
proper investigation may include such indicators as an officer’s interview of an employee,
independent observation of a suspect, and the officer writing his own report.”’. . Plaintiff utterly
failed to address this argument in her response. However, the issue may be resolved on the facts
and evidence already presented. Plaintiff’s section 1983 claim is predicated on Villarreal’s actions
in taking her to the floor and arresting her for alleged assault. . . Therefore, the question is whether
Villarreal, an undisputed state actor, performed an independent investigation before arresting
Plaintiff for assault. The undisputed facts indicate that he did. No Dillard’s employees directed or
requested Villarreal to arrest Plaintiff for assault. In fact, at no point did any Dillard’s employees
direct or request Villarreal to investigate or arrest Plaintiff for any crime. The extent of Dillard’s
involvement in the incident was to inform Villarreal that it wanted Plaintiff to leave the store. Only
when Plaintiff was moving toward the exit did Villarreal lunge at and arrest her for alleged assault.
Villarreal independently observed Plaintiff’s actions and the Phoenix Police Department prepared
its own police report after the incident. Because the state conducted its own investigation, Dillard’s
was not acting under color of law during the incident.”).

See also Pollard v. Geo Group, Inc., 629 F.3d 843, 854-58 (9th Cir. 2010), rev’d on other
grounds sub nom, Minneci v. Pollard, 132 S. Ct. 617 (2012) (“[T]he threshold question presented
here is whether the GEO employees can be considered federal agents acting under color of federal
law in their professional capacities. We conclude that they can. . . . We note at the outset that the
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one federal court of appeal to have directly addressed the question — the Fourth Circuit — has held
that employees of private corporations operating federal prisons are not federal actors for purposes
of Bivens. Neither the Supreme Court nor our court has squarely addressed whether employees of
a private corporation operating a prison under contract with the federal government act under color
of federal law. That said, we have held that private defendants can be sued under Bivens if they
engage in federal action. . . . In our view, there is no principled basis to distinguish the activities
of the GEO employees in this case from the governmental action identified in West. Pollard could
seek medical care only from the GEO employees and any other private physicians GEO employed.
If those employees demonstrated deliberate indifference to Pollard’s serious medical needs, the
resulting deprivation was caused, in the sense relevant for the federal-action inquiry, by the federal
government’s exercise of its power to punish Pollard by incarceration and to deny him a venue
independent of the federal government to obtain needed medical care. On this point, West is clear.
... The relevant function here is not prison management, but rather incarceration of prisoners,
which of course has traditionally been the State’s ‘exclusive prerogative.’. . .Likewise, in the §
1983 context, our sister circuits have routinely recognized that imprisonment is a fundamentally
public function, regardless of the entity managing the prison. . . . In accord with West and other
federal courts of appeal, we hold that there is but one function at issue here: the government’s
power to incarcerate those who have been convicted of criminal offenses. We decline to artificially
parse that power into its constituent parts — confinement, provision of food and medical care,
protection of inmate safety, etc. — as that would ignore that those functions all derive from a single
public function that is the sole province of the government: ‘enforcement of state-imposed
deprivation of liberty.”. . Because that function is ‘traditionally the exclusive prerogative of the
[government],” it satisfies the ‘public function’ test under Rendell-Baker.”)

TENTH CIRCUIT

VDARE Foundation v. City of Colorado Springs, 11 F.4th 1151, 1168 (10th Cir. 2021) (“In sum,
the allegations don’t show that the City ever threatened or ordered the Resort to take any action
akin to what the Commission did to distributors in Bantam Books. Nor does it allege that the City
sent police officers to intimidate anyone as in Bantam Books. . . Likewise, VDARE hasn’t pleaded
that the Resort and the City were intertwined through regulatory, administrative, financial, or
contractual regimes, such as those discussed in Blum and its progeny or in Gallagher, which could
have given the City direct influence over the Resort. As well, VDARE’s allegations don’t compare
to the facts in R.C. Maxwell, Hammerhead, X-Men, or Penthouse, cases in which a government
official directly communicated with a private third party in an effort to pressure that party to take
a specific action. In sum, we agree with the district court that ‘for unconstitutional state action to
exist, state law must direct and/or state agencies and officials must commit conduct that directly
violates a party’s [F]irst [A]Jmendment rights.’. . The City didn’t engage in such conduct here.
Thus, we conclude that VDARE hasn’t plausibly alleged that the Resort’s cancellation of the
Conference was state action.”)
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Big Cats of Serenity Springs, Inc., v. Rhodes, 843 F.3d 853, 870-71 (10th Cir. 2016) (“The district
court nonetheless concluded the ‘enlistment of state law enforcement’ was sufficient to hold
federal officers liable under § 1983. The court and the government rely on an unpublished district
court case from California for support, Reynoso v. City & County. of San Francisco, No. C 10-
00984 Sl, 2012 WL 646232 (N.D. Cal. Feb. 28, 2012). In that case, San Francisco police officers
entered the plaintiff’s residence to search for drugs. But the court found substantial concerted
action by the state and federal officials. ‘After the premises was secured, the ATF agents “merely
substituted themselves for the agents of the City and County of San Francisco in the break-in of
plaintiffs’” home and took up the search and seizure initiated by the City and County of San
Francisco authorities.”’. . Because the federal defendants were significant participants in the state
scheme, those federal defendants’ actions could ¢ “fairly be attributed to the state.”’. .The
circumstances here are quite different. The deputies were not actively engaged in pursuing a
common law enforcement objective. Nor were they attempting to vindicate any state or county
interest. They were only operating under the false assumption that the entry was authorized under
federal law and pursuant to court order. In sum, the complaint does not allege the federal and state
actors shared an unconstitutional goal. Nor do we find sufficient state cooperation, considering the
local deputies’ entire involvement consisted of complying with the requests of the APHIS
inspectors. More accurately, the federal officials are better seen as acting under color of federal
law—the AWA—when they instructed the state officials to cut the locks. Because the federal
officials did not act under color of state law, the district court erred in denying the government’s
motion to dismiss the § 1983 claim.”)

Wittner v. Banner Health, 720 F.3d 770, 774-77, 780 (10th Cir. 2013) (“Plaintiffs’ state action
theory, as set out in the complaint, hinges entirely on the state statutory scheme allowing seventy-
two-hour involuntary mental health holds and NCMC'’s role thereunder as a ‘designated facility.’
Plaintiffs contend the state of Colorado transformed the medical facility and its health care
employees into state actors by assuming the power to authorize the involuntary commitment of
mentally ill persons and delegating that power to designated facilities which the state regulates. In
so doing, plaintiffs argue, the state assumed the duty to provide constitutionally adequate medical
care for the involuntarily committed patient, and NCMC and its employees acted under color of
state law when it contracted to perform the state’s obligation of care. . . .Without more, . . .a
statutory grant of authority for a short-term involuntary hold in a private hospital does not pass the
nexus/compulsion test for turning private action of the hospital or the certifying doctor into state
action. . . . Plaintiffs cite to some out-of-circuit district court decisions finding involuntary
commitment of the mentally ill to be a public function and thus state action. But this view has been
rejected in our circuit. . . .Using public function reasoning, some courts have applied West to
private prisons. See Rosborough v. Mgmt. & Training Corp., 350 F.3d 459, 461 (5th Cir.2003)
(quoting Skelton v. Pri—Cor, Inc., 963 F.2d 100, 102 (6th Cir.1991)). But we and other circuits
following Spencer, 864 F.2d 1376, have declined to import this ‘public function’ label onto short-
term involuntary mental health holds in private hospitals. See Harvey, 949 F.2d at 1131; Rockwell
v. Cape Cod Hosp., 26 F.3d 254 (1st Cir.1994). West anticipated Brentwood s focus on all relevant
quantitative and qualitative facts by supplementing its public function reasoning with joint action
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and symbiotic relationship analyses, finding it relevant that contracted doctors were not given
unfettered discretion but were required to cooperate with state prison personnel. . . But that does
not help plaintiffs because the facts alleged here do not create a close question under any of the
four tests.”)

Phillipsv. Tiona, No. 12-1055, 2013 WL 239891, *12-*15 (10th Cir. Jan. 23, 2013) (not reported)
(“Structurally, CCA is in no way a public entity. It is a private, for-profit, business corporation,
listed on the New York Stock Exchange, in the business of, among other things, the private
management of prisons and other correctional facilities under contract with all three federal
corrections agencies, sixteen states, and local municipalities. It is the fifth-largest corrections
system in the nation behind only the federal government and three states. It houses more than
80,000 inmates in more than 60 facilities, 44 of which are company-owned, and it employs nearly
17,000 people. CCA operates three correctional facilities in the State of Colorado, under contract
with the State: Bent County Correctional Facility, Crowley County Correctional Facility, and, as
relevant here, Kit Carson Correctional Center. The State of Colorado contracts with CCA pursuant
to state statute authorizing the CDOC ‘to permanently place state inmates classified as medium
custody and below in private prisons,” Colo.Rev.Stat. § 17-1-104.9, subject to legislation
comprehensively regulating such prisons. . . Functionally, private prisons like KCCC only partly
mirror prisons operated by the state. . . As indicated above, the State of Colorado remains
intimately involved. Private prisons in Colorado must, among other things, ‘abide by operations
standards for correctional facilities adopted by the executive director of the department of
corrections.’. . Notably, inmates assigned to private prisons remain officially in the custody of the
CDOC, and the CDOC retains sole authority to assign and transfer inmates, make final
determinations on disciplinary matters affecting liberty interests, make decisions that affect
sentences or time served, including earned time credits, make recommendations to the state board
of parole, develop work requirements, and determine eligibility for any form of release from a
correctional facility. . . By outsourcing the incarceration of its prisoners, the State relieves itself of
significant expenses, from those related to housing prisoners and providing food, medical, dental
and other care, plus a full range of programs, to security, and the burden of payroll and state
benefits to staff and administrators. In addition the State avoids exposure to the risks and expense
of litigation and judgments. CCA personnel have no claim on benefits from the State, and CCA,
by statute, indemnifies the State and its employees from all liabilities, including those stemming
from civil rights claims; and it must carry insurance to back up that indemnification. . . .The line
separating a State-operated prison from one operated by a private corporation is not just cosmetic.
There are important differences, creating a material and significant asymmetry. Thus, for instance,
whereas the State and its CDOC employees enjoy Eleventh Amendment immunity from damages
suits under § 1983 for their official actions, . . . and CDOC employees in their individual capacities
enjoy qualified immunity in 8 1983 damages actions, CCA and its private prison employees enjoy
neither. They are fully exposed to the numerous civil rights suits brought by inmates. . . .On the
other hand, unlike federal prisoner suits against government employees, federal prisoners at a
privately run federal prison cannot bring a Bivens . . . action against the private corporation that
manages the prison, or its privately employed personnel working there, when there is a remedy
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under state tort law. See Malesko, 534 U.S. at 72-73; Minneci, 132 S.Ct. at 620. But that
prohibition is more than offset by the ability to bring actions for simple negligence—a ground not
available, for instance, in an Eighth Amendment claim under § 1983. . . And, with respect to the
application of Title Il of the ADA, states may, for certain conduct, enjoy sovereign immunity from
ADA suits for money damages where that conduct does not actually violate the Fourteenth
Amendment. . . If it is determined that Title Il of the ADA applies to them, private prison
management corporations will have no such opportunity for protection. Finally, Title Il of the
ADA does not apply to federal prisoners in federal prisons, including those privately managed by
corporations such as CCA. That is so because Title Il covers only states and defined appendages
thereof. . . Importantly, regulations issued by the Attorney General implementing Title 11 suggest
that states may not avoid the responsibility to provide services to disabled prisoners by contracting
away those obligations. Thus, prison assignments should not make a material difference. . . . The
remedy for violations of the regulation, and such conditions, is not to sue the jails for breach of
contract under a third-party beneficiary theory, or for violations of the ADA, but to sue the state
for failing to meet its own obligations under the ADA. . . .Mr. Phillips has not joined the State as
a party, so we do not pursue the matter here. The point is, however, that it would be a mistake to
assume some stark difference in disability accommodations between Colorado inmates in State-
run prisons and those in private facilities operated under contract. . . In any event, while all these
considerations bear somewhat on the problem, in the end we are still faced directly with a question
of statutory interpretation: Is CCA a public entity? Is it an instrumentality of government in the
same sense as a ‘department, agency, or special purpose district’? We think not. In the absence of
clarification on the point in the 2008 Amendments to the ADA or any of the regulations issued
before or since, we agree with the reasoning of the Second Circuit in Green that the proper canon
of construction to apply is noscitur a sociis (a word is known by the company it keeps), and that
‘instrumentality’ refers to a traditional government unit or one created by a government unit.
Accordingly, we join the Eleventh Circuit and the overwhelming majority of other courts that have
spoken directly on the issue, and hold that Title Il of the ADA does not generally apply to private
corporations that operate prisons. In particular, it does not apply to CCA with respect to the
management of KCCC. And the complaint fails to state a claim against CCA upon which relief
could be granted for an alleged violation of the ADA.”)

M.S. v. Belen Consol. Sch. Dist., No. 15-CV-912-MCA-SCY, 2017 WL 3057662, at *6 (D.N.M.
July 18, 2017) (“Viewing the undisputed facts of this case in the light most favorable to M.S., a
jury could reasonably find that Esquibel was acting under color of state law when he sexually
abused M.S. Like the teacher in Doe who took advantage of his position as a teacher and coach to
seduce and sexually abuse a student, Esquibel took advantage of his position as SRO and his
affiliation with the Belen Police Department softball team to sexually abuse M.S. . . . . In sum,
viewing the actions taken by Esquibel that lay the groundwork for the acts of sexual abuse, and
the actions taken by Esquibel to hide the abuse, as a continuing course of conduct as did the Courts
in Griffin, Doe, and Giordano, a jury could reasonably conclude that Esquibel used his position as
the SRO to befriend M.S., to sexually abuse her, and to prevent her from disclosing the abuse. For
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all of the foregoing reasons, a jury could reasonably conclude that Esquibel’s actions were taken
under color of state law.”)

Baumann v. Federal Reserve Bank of Kansas City, No. 12—cv-01310-CMA-MEH, 2013 WL
4757264, 1 n.1 (D. Colo. Sept. 3, 2013) (“The parties cite no Tenth Circuit authority, nor is the
Court aware of any, commenting on whether FRLEOs [Federal Reserve Law Enforcement
Officers] are governmental actors for purposes of § 1983. In certain contexts, courts have found
Federal Reserve Banks and/or their employees to be federal actors or instrumentalities. [collecting
cases] However, other courts, particularly in the tort context, have held that Federal Reserve Banks
and/or their employees are not governmental actors. [collecting cases] In light of the latter opinions
which, as opposed to the former ones, address causes of action reasonably analogous to Plaintiff’s
8§ 1983 claim, and given the lack of authority on point in the Tenth Circuit, the Court will refrain
from disrupting the parties’ agreement that FRLEOs ‘are not government employees.’”)

ELEVENTH CIRCUIT

Charles v. Johnson, 18 F.4th 686, 697 (11th Cir. 2021) (““When a private citizen steps in to render
brief, ad hoc assistance to a police officer, Jackson and Lugar are immediately distinguishable.
The citizen clearly does not make use of state processes against his personal enemy, and the state
is clearly not reaching out to the citizen to form a partnership. Because no other form of citizen-
state collaboration applies, the only thread of precedent that could cover the private citizen’s
actions is the conspiracy thread. We need not determine what the specifics of the conspiracy must
be, because it is clear in this case that there is no evidence of a conspiracy whatsoever. The
communication between Leckie and Deputy Thacker consisted only of Leckie asking: ‘Sir, can
you get a cuff on him?’ This is not an agreement between the two, and it is certainly distinguishable
from the conspiracies examined by the Supreme Court in Price and Adickes. The Seventh Circuit
reached the same conclusion under similar facts in Proffitt v. Ridgway. In Proffitt, a police officer
accepted a bystander’s offer to help restrain an arrestee. . . Our sister circuit held that ‘the rendering
of brief, ad hoc assistance’ did not transform a bystander into a state actor. . .We hold that a
civilian’s rendering of brief, ad hoc assistance to a law enforcement officer is not state action,
absent proof of a conspiracy to violate the constitutional rights of another. Summary judgment in
favor of Leckie was therefore proper.”)

Harper v. Professional Probation Servs. Inc, 976 F.3d 1236, 1240 n.5 (11th Cir. 2020) (“As
already noted, in the district court PPS didn't contest that it was a state actor for either purpose. To
the extent PPS now disputes (however obliquely) that it was a state actor, we hold that it was.
Where ‘deprivations of rights under the Fourteenth Amendment are alleged,” the under-color-of-
law and state-action requirements ‘converge.’. . State action includes ‘the exercise by a private
entity of powers traditionally exclusively reserved to the [s]tate.’. . More specifically, when the
government ‘delegates adjudicative functions to a private party,’ the latter qualifies as a state actor.
.. Because as we explain below, PPS was performing delegated judicial functions, it was a state
actor for both 8 1983 and Fourteenth Amendment purposes.”)
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Myers v. Bowman, 713 F.3d 1319, 1329-31 (11th Cir. 2013) (‘A person acts under color of state
law when he acts with authority possessed by virtue of his employment with the state . . . or when
the manner of his conduct ... makes clear that he was asserting the authority granted him and not
acting in the role of a private person. . . . The dispositive issue is whether the official was acting
pursuant to the power he/she possessed by state authority or acting only as a private individual. .
.Our precedents in Almand and Butler illustrate that an officer cannot be held liable for a
constitutional tort when he acts in a private capacity. . . .Murry did not act under color of law when
he reported to police that someone had stolen his dog because, in reporting the crime, he act[ed]
only as a private individual. . . and not in his official capacity or while exercising his
responsibilities pursuant to state law. . . . The theft occurred in connection with a private dispute
and not a matter that was before Murry in his official capacity as a magistrate judge, and Murry
alleged a theft of private property, not any property that belonged to the government. . . The Myers
argue that Murry acted under color of law because he reported the theft using his government-
issued SouthernLINC communications system, but we disagree. In Butler, we held that the
corrections official did not act under color of law even though she used the gun and handcuffs she
carried while on duty. . . Likewise, Murry did not act under color of law because he used the
SouthernLINC communications device. And the SouthernLINC system was not a proprietary
technology of the government. Any citizen could have purchased the technology, and Evans
testified that ordinary citizens sometimes reported crimes directly to police officers using a
SouthernLINC device or cellular phone instead of by calling a police dispatcher. And if Murry did
not have a SouthernLINC device, he could have reported the crime using a cellular phone or other
device. Thus there is no reason to believe that [Murry] would not have done, or been able to do,
what [he] did to [the Myers] without the use of his SouthernLINC radio, and we must conclude
that Murry did not act under color of law. . .The Myers also argue that Murry acted under color of
law because Miller would not have pursued the Myers outside of his jurisdiction unless he received
the instruction from a government official, but this argument fails too. [T]he primary focus of the
color of law analysis must be on the conduct of the [defendant], not the victim or a third-party. . .
and the record does not support the conclusion that Murry act[ed] pursuant to the power [he]
possessed by state authority. . . . Nor was the arrest made possible only because [Murry] [wa]s
clothed with the authority of state law. . . Although Murry’s position as a magistrate judge affected
Miller’s decision to pursue the Myers, Evans acted at all times within his jurisdiction, and it was
Evans who caused the Myers to stop their vehicle. Evans would have arrested the Myers even if
Miller had stopped his vehicle at the city limits. Although Murry instructed Evans to remove
Dustin from the vehicle, the record establishes that Evans would have made the arrest even if
Murry had not been present at the scene or directed Evans to remove Dustin from the vehicle.
Evans had probable cause to arrest the Myers for a felony theft, and Evans approached the truck
with his gun drawn and directed Dustin to place his hands outside the vehicle before Murry gave
any direction to Evans. By the time Murry instructed Evans to remove Dustin from the vehicle,
Evans was already in the process of arresting Dustin. Murry therefore did not invoke his authority
as a magistrate judge to cause the arrest of Dustin. Although Murry invoked his authority as a
magistrate judge when he threatened Dustin at the scene of the arrest, that threat occurred after
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police arrested the Myers and fails to create a reasonable inference that Murry acted under color
of law when he reported the theft of the dog. . . Murry is entitled to a summary judgment against
the claim for false arrest because he did not act under color of law.”)

Butler v. Sheriff of Palm Beach County, 685 F.3d 1261, 1267, 1268 (11th Cir. 2012) (“As in
Almand, Collier’s conduct, or misconduct, was not accomplished because of her status as a
corrections officer. Just as ‘any thug or burglar could have committed the same violent acts’ as the
officer in Almand, 103 F.3d at 1515, any irate mother with an anger management problem could
have done what Collier did. . . . This case actually presents a weaker basis for a finding of action
under color of state law than the Almand case did. Unlike the defendant in that case, Collier did
not use her law enforcement position to strike up a relationship with the victim or to initially gain
access to the house where the assault took place. It was Collier’s house and she walked in just like
any private individual returning home from work. Collier’s discovery of a naked man in her
daughter’s closet was not the result of an official search by a law enforcement officer. When
Collier punched Butler, she was acting as an enraged parent; she was not purporting to exercise
her official authority to subdue a criminal for purposes of an arrest. When she handcuffed and
detained Butler, Collier did not purport to be exercising her authority to arrest a criminal. When
she called her husband, she was acting as a wife and parent, not as an officer. And when Collier
called her place of work, a boot camp facility for minors, for advice about whether Butler could
be charged with a crime, she did no more than an ordinary citizen could do by simply requesting
information from law enforcement authorities about whether Butler’s conduct was criminal.
Although Collier did use the pistol that she wore as an officer, any adult without a felony record
can lawfully possess a firearm (and tens of millions do). A law enforcement officer who gets into
an after-hours dispute with her domestic partner that tragically escalates into a shooting does not
act under color of law merely because the weapon used is the firearm the officer carries on duty.
As for the handcuffs, the law does not restrict possession of them to law enforcement officers. In
any event, there is no reason to believe that Collier would not have done, or been able to do, what
she did to Butler without her handcuffs. They were incidental, not essential, to his detention. . . .
If the allegations are true, Collier’s treatment of Butler was badder than old King Kong and meaner
than a junkyard dog. She might even have acted like the meanest hunk of woman anybody had
ever seen. Still, the fact that the mistreatment was mean does not mean that the mistreatment was
under color of law. Because the alleged mistreatment of Butler was not inflicted under color of
law, the district court correctly dismissed his 8 1983 claims. Butler will have to seek his remedies
under state law and in state court.”).

Carter v. City of Montgomery, 473 F.Supp.3d 1273, (M.D. Ala. 2020) (“Mr. Kloess . . .
contends that he cannot be held liable under § 1983 because public defenders are not state actors.
Generally, that argument holds true: ‘a public defender does not act under color of state law when
performing a lawyer’s traditional functions as counsel to a defendant in a criminal
proceeding.” Polk Cty. v. Dodson, 454 U.S. 312, 325 (1981). But a public defender may be a public
actor when performing some administrative functions. . . And legal activities cross the line into
administrative functions when they become systemic. A public defender’s systemic inaction
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‘carries the imprimatur of administrative approval.’. . Ordinary policies may not subject a public
defender to liability under § 1983. When, however, a public defender engages across the board in
a practice that systemically deprives defendants of their constitutional rights, ‘the adversarial
relationship between the State and the Public Defender—upon which the Polk County Court relied
heavily in determining that the individual public defender there was not a state actor—has broken
down such that the Public Defender is serving the State’s interest in exacting punishment, rather
than the interests of its clients, or society’s interest in fair judicial proceedings.’. . Mr. Carter
alleges that kind of breakdown: that Mr. Kloess served the City’s interest rather than his own as
part of an unconstitutional a ‘pay-or-stay’ scheme. Mr. Kloess testified that he has requested
indigency determinations in the past, but he also testified that he could not name a single defendant
for whom he requested such a hearing. . . Whether Mr. Kloess actually sought such hearings is a
question of credibility that must go to a jury. . . If a jury chooses not to credit Mr. Kloess’s assertion
that he has requested indigency determinations, it could conclude that Mr. Kloess systemically
deprived defendants of indigency hearings. Therefore, Mr. Kloess is not entitled to summary
judgment on the grounds that he is not a state actor.”)

C. Statute of Limitations

Wallace v. Kato, 127 S. Ct. 1091, 1094, 1095 (2007) (“Section 1983 provides a federal
cause of action, but in several respects relevant here federal law looks to the law of the State in
which the cause of action arose. This is so for the length of the statute of limitations: It is that
which the State provides for personal-injury torts. Owens v. Okure, 488 U.S. 235, 249-250, 109
S.Ct. 573, 102 L.Ed.2d 594 (1989); Wilson v. Garcia, 471 U.S. 261, 279-280, 105 S.Ct. 1938, 85
L.Ed.2d 254 (1985) . . . . While we have never stated so expressly, the accrual date of a § 1983
cause of action is a question of federal law that is not resolved by reference to state law.”).

See also Bannister v. Knox County Bd. of Education, No. 21-5732, 2022 WL 4363939,
at *4-7 (6th Cir. Sept. 21, 2022) (“While Tennessee law determines the length of the limitations
period, federal law determines the event that causes the one-year clock to begin to tick (that is, the
‘accrual date’). . . The Supreme Court has twice suggested in this § 1983 context that the
presumptive accrual rule starts the running of a limitations period on the first day that a plaintiff
may sue on a claim, which occurs once the plaintiff has ‘a complete and present cause of action[.]’.
. We have, by contrast, applied a ‘discovery rule’ to § 1983 claims. . . This rule delays the start of
the limitations period until a plaintiff learns of (or should have learned of) the injury and the party
who caused it—even if all of the claim’s required legal elements had come into existence before

that point. . . We recently attempted to reconcile these cases on the ground
that Wallace and McDonough did not discuss the discovery rule and so should not be read to have
rejected it for 8 1983 claims. See Snyder-Hill, — F.4th at ——, 2022 WL 4233750, at *10. But

that case involved Title IX and so could not have authoritatively resolved the tension in this
distinct § 1983 context. We need not resolve this tension either because the difference between
these two accrual rules makes no difference to our outcome. . . Before deciding on the specific
requirements for a8 1983 claim, we must ‘identify the specific constitutional right’ that the
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plaintiff has invoked. . . This ‘threshold inquiry’ has importance in this statute-of-limitations
context too. . . We may choose the statute-of-limitations rules for a specific 8§ 1983 claim only after
looking to the common-law principles governing the tort that is ‘most analogous’ to the alleged
constitutional violation. . .Two cases from the Supreme Court demonstrate this approach. In the
first case, a plaintiff alleged that officers violated the Fourth Amendment when they arrested him
without legal process (a warrant). Wallace, 549 U.S. at 387 & n.1, 389, 127 S.Ct. 1091. The Court
identified false imprisonment as the tort most analogous to this unreasonable-seizure claim. . . It
then explained that a ‘distinctive’ accrual rule applied to false-imprisonment claims at common
law. . . Even though the plaintiff had a complete cause of action (and could have sued) on the first
day of an unlawful detention, the limitations period did not begin to run until this unlawful
detention came to an end—ecither through the plaintiff’s release or through the initiation of legal
process. . . Wallace applied this false-imprisonment rule to the unreasonable-seizure claim. . . It
thus holds that a special accrual rule can apply to a 8 1983 claim if the rule applies to the most
analogous tort. In the second case, a plaintiff alleged that an officer violated due process by
introducing false evidence in the plaintiff’s criminal case. McDonough, 139 S. Ct. at 2155. The
Court identified malicious prosecution as the tort most analogous to this fabricated-evidence claim.
.. At common law, malicious prosecution required a plaintiff to prove that the underlying criminal
case had terminated in the plaintiff’s favor. . . The limitations period for this due-process claim
thus began to run only on this date (when the case ended in the plaintiff’s favor), not the earlier
date when the officer used the false evidence. . . McDonough thus holds that, when a § 1983 claim
adopts an analogous tort’s legal elements, those elements can control whether a plaintiff has a
‘complete’ cause of action. . . This approach creates a problem for this case. The parties’ briefing
in the district court ignored the ‘threshold inquiry’ for choosing the accrual rules that govern the
Bannisters’ § 1983 claims. . . Neither side identified the specific constitutional right at issue. When
the School District moved to dismiss the 8 1983 claims as time-barred, it did not characterize the
complaint as invoking a particular constitutional theory. . . Rather, it argued that the Bannisters
did not timely file their claims on April 16, 2018, because the School District’s challenged acts all
occurred before April 16, 2017. . . The School District thus assumed that its acts triggered the
limitations period for every 8 1983 claim. In response, the Bannisters also failed to identify the
constitutional rights on which they relied. . . They instead argued that their (unidentified) claims
accrued either upon Will’s suicide (on April 17, 2017) or later when they learned of his concerning
journal entry (on April 30). . . The parties’ oversight could affect the proper resolution of this
statute-of-limitations issue. The Bannisters’ complaint vaguely indicated that the School Districts’
‘acts and omissions’ violated Will’s ‘federal constitutional rights” without identifying any specific
right. . . While this type of complaint might not represent the best of legal strategies, . . . it does
not conflict with modern pleading rules. Those rules required the Bannisters to plead only factual
allegations plausibly setting forth a claim. . . They did not need to identify the ‘precise legal
theor[ies]” on which they relied. . . And their factual allegations about the events in question could
be read to raise different constitutional theories implicating different dates for when the claim came
into existence. On the one hand, the complaint’s factual allegations could be read (as the district
court read them) to assert a procedural-due-process claim tied to Will’s suspension. . . The
complaint repeatedly attacked Will’s suspension proceedings as violating ‘administrative due
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process.’. . What is the proper accrual date for this claim? [court discusses possibilities] Under any
of these dates, though, the district court held that the Bannisters’ claim would be untimely. . .On
the other hand, the complaint’s factual allegations could be read to raise a substantive-due-process
claim tied to Will’s suicide. The complaint alleged that Will expressed suicidal thoughts in his
journal entry and that the School District failed to inform the Bannisters. On appeal, the Bannisters
argue that this failure ‘shocks the conscience’ and violates substantive due process. . . .This
substantive-due-process theory might give rise to different accrual rules, depending on the proper
common-law analogy. [court discusses possibilities] Ultimately, though, we need not decide the
specific accrual rules that apply to any of these due-process theories. Through their conduct (or,
more accurately, their attorneys’ conduct), the Bannisters have waived their procedural-due-
process theory and forfeited their substantive-due-process theory.”)

See also Reed v. Goertz, 995 F.3d 425, 431 (5th Cir. 2021), cert. granted, 142 S. Ct. 2645
(2022) (““We determine the accrual date of a § 1983 action by reference to federal law.’. . Our
court has not previously decided when the injury accrues in a denial of post-conviction DNA
testing claim. However, we have explained that that the limitations period for a 8 1983 claim
‘begins to run “the moment the plaintiff becomes aware the he has suffered an injury or has
sufficient information to know that he has been injured.””’. . The question in this case is when Reed
had sufficient information to know of his alleged injury. Reed alleges that he was denied access to
the physical evidence that he wished to test. An injury accrues when a plaintiff first becomes
aware, or should have become aware, that his right has been violated. . . Here, Reed first became
aware that his right to access that evidence was allegedly being violated when the trial court denied
his Chapter 64 motion in November 2014. Reed had the necessary information to know that his
rights were allegedly being violated as soon as the trial court denied his motion for post-conviction
relief. Moreover, Reed did not need to wait until he had appealed the trial court’s decision to bring
his § 1983 claim. The Supreme Court has emphasized ‘that 8 1983 contains no judicially imposed
exhaustion requirement; absent some other bar to the suit, a claim is either cognizable under §
1983 and should immediately go forward, or is not cognizable and should be dismissed.’. . Reed
could have brought his claim the moment the trial court denied his Chapter 64 motion because
there was a ‘complete and present cause of action’ at that time. . . Because Reed knew or should
have known of his alleged injury in November 2014, five years before he brought his § 1983 claim,
his claim is time-barred.”); Dibrell v. City of Knoxville, Tennessee, 984 F.3d 1156, 1161-63 (6th
Cir. 2021) (“Dibrell’s false-arrest-and-imprisonment claim and his malicious-prosecution claim
are thus specific versions of a general unreasonable-seizure claim alleging the
same constitutional theory: that the officers seized (and continued to seize) Dibrell without
probable cause (or even reasonable suspicion for the initial temporary stop). Manuel, 137 S. Ct. at
918; compare Tlapanco v. Elges, 969 F.3d 638, 654 n.3 (6th Cir. 2020), with id. at 658-60
(Thapar, J., concurring). Yet § 1983 sometimes adopts different statutory rules to govern the
portion of a detention that preceded legal process (for which the torts of false arrest and false
imprisonment might offer the best analogy) as compared to the portion that succeeded it (for which
the tort of malicious prosecution might offer the best analogy). Wallace, 549 U.S. at 389-90. Here,
for example, the officers raised a statute-of-limitations defense to Dibrell’s false-arrest-and-

_75_



imprisonment claim but only a merits defense to his malicious-prosecution claim. We address each
defense in turn. . . . In this § 1983 context, the Court has started its accrual analysis with the
standard rule: that a claim accrues when the plaintiff has a complete cause of action. . . Our § 1983
caselaw, by contrast, has started the accrual analysis with the competing discovery rule: that the
claim accrues when the plaintiff knows of, or should have known of, that cause of action. See King
v. Harwood, 852 F.3d 568, 578 (6th Cir. 2017); Johnson, 777 F.3d at 843. Do our cases imbibing
this ‘bad wine’ warrant reconsideration in light of the Supreme Court’s recent teachings? We need
not resolve this tension now because Dibrell’s claims would be untimely either way. If the standard
rule were to apply here, the limitations period for a claim involving a false arrest and imprisonment
would ‘commence to run’ from the date of the wrongful arrest because the plaintiff has a complete
cause of action at that point. . . And if the discovery rule were to apply, Dibrell’s knowledge that
he had been arrested (allegedly wrongfully) would start the clock on the same date. Either approach
thus would have triggered the statute of limitations on February 17, 2014. But the Court has not
ended with the standard rule in this 8 1983 context. Rather, it has proceeded to look to the accrual
rules for the tort most like the constitutional claim at issue. [citing McDonough] In Wallace,
moreover, the Court made clear that the torts of false arrest and false imprisonment have special
accrual rules. . . These torts, which again challenge a detention without legal process, accrue at the
earlier of two dates. . . They accrue when the false imprisonment ends with the plaintiff’s release.
.. Or, if the plaintiff remains detained, they alternatively accrue when the false imprisonment ends
with the issuance of legal process—when, for example, the plaintiff is brought before a magistrate.
.. ‘From that point on,’ a plaintiff relying on the law of torts to challenge any continuing detention
must assert a malicious-prosecution claim. . . Dibrell’s claim is untimely under these rules. His
detention ended on February 18, 2014, when he was released on bond, so the limitations period
likely started then. . . Dibrell makes no claim that the bond requirements imposed as a condition
of his release qualified as a continuing ‘detention’ for statute-of-limitations purposes, so we need
not consider that theory. . . And regardless, his bond hearing likely triggered Wallace’s alternative
accrual rule tied to the issuance of legal process. . . At the latest, this ‘legal process’ issued when
he was indicted in April 2015. . . Whether measured from the date of his bond hearing or the date
of his indictment, the one-year statute of limitations had long run when Dibrell sued in September
2018.”); Lockett v. County of Los Angeles, 977 F.3d 737, 740-42 (9th Cir. 2020) (“Federal courts
borrow from state law to determine any applicable statute of limitations for § 1983 claims,
including tolling provisions. . . . In this case, while Lockett filed his Monell claim against the
County two years and five months after his arrest by the deputies—outside of the two-year statute
of limitations—his attempted murder charge was pending for eight months. Consequently, his
claim against the County may proceed if § 945.3 tolled his civil action while he was in custody.
To answer whether § 945.3 governs, we look to whether Lockett’s Monell claim is ‘based upon
conduct of the peace officer relating to the offense for which the accused is charged.” Cal Gov’t
Code § 945.3. . . . While the County correctly argues that Monell liability is limited to the ‘acts of
the municipality,’. . . the peace officer’s conduct still constitutes an element of a Monell claim.
Under this understanding of the law, it is clear that the officers’ conduct is the ‘but for’ cause of
Lockett’s Monell claim. Here, Lockett alleges that two deputies severely kicked, punched, and beat
him with a baton during his arrest in violation of his right to be free from excessive force—a

_76_



constitutional violation. In turn, Lockett’s Monell claim alleges that the County of Los Angeles
allowed the proliferation of racially motivated gangs or cliques among Sheriff’s deputies,
including the two deputies involved in his case, which resulted in the constitutional violation he
suffered. To succeed on the latter, Lockett must prove the former. Accordingly, the deputies’
conduct necessarily lies at the heart of Lockett’s Monell claim, Heller, 475 U.S. at 799, and
his Monell claim is ‘based upon conduct of the peace officer[s]” within the meaning of § 945.3.
His claim was, thus, tolled while his attempted murder charge was pending.”); Randall v. City of
Philadelphia Law Dep’t, 919 F.3d 196, 199 (3d Cir. 2019) (“Here, even after Pennsylvania
dropped the charges against Randall, he remained detained. He argues that this detention was part
of a continuing practice by the defendants. So, he says, his limitations period did not begin to run
until his release on December 24, 2015. If that is right, then his suit was timely. . . . But the
continuing-violation doctrine focuses on continuing acts, not effects. . . In other words, the doctrine
relies on a defendant’s continuing acts, not a plaintiff’s continuing injury. Here, New Jersey and
Delaware County detained Randall past August 2015. But New Jersey and Delaware County are
not defendants. No defendant detained Randall beyond August 2015. Nor does it matter that
Randall’s arrest and prosecution were but-for causes of his continued detention in New Jersey and
Delaware County. Continued detention was an effect of his Philadelphia arrest and prosecution,
not an act (or omission in the face of a duty to act) by any defendant. And he has not alleged that
the defendants somehow enrolled New Jersey or Delaware County as their agents in detaining him.
So that detention did not trigger the continuing-violation doctrine. To be clear, our holding is about
the timeliness of Randall’s case, not its merits. For the continuing-violation doctrine is a timeliness
rule, not a merits rule. His continued detention could be relevant to liability or damages; we need
not decide that. But it has no bearing on his suit’s timeliness.”); Battle v. Ledford, 912 F.3d 708,
715-20 (4th Cir. 2019) (“Virginia law provides an elaborate administrative grievance process for
prisoner complaints. Exhaustion of this remedy involves at least three levels of review. . . A
prisoner has 30 days to submit a formal grievance, and corrections administrators are then given
another 180 days to resolve the grievance. . . Given this structure, Virginia’s no-tolling rule, as
applied to prisoners seeking to bring § 1983 claims, frustrates the goals of 8§ 1983 and is thus
clearly ‘inconsistent’ with settled federal policy. . . First, application of the no-tolling rule would
frustrate the purpose of compensating prisoners who have sustained constitutional injuries. Under
Virginia regulations — as implemented by state officials — as much as seven months could be
subtracted from the period in which a prisoner can file a federal claim. This inevitable and
indeterminate reduction in limitations would be wholly contingent on the efficiency of
administrators and the complexity of the case. And as other circuits have noted and common sense
suggests, a state’s grievance process may extend beyond the state’s regulatory deadlines. . . .
Application of a no-tolling rule here would also fail to serve § 1983’s second primary goal —
deterrence. Instead, this rule would enable state officials to shrink a prisoner’s filing window and
so limit his opportunity to bring a claim. In this way, a no-tolling rule would even create perverse
incentives for prison commissioners to extend regulatory deadlines and for wardens and
investigators to stall in their review of individual grievances, for doing so might limit government
officials’ legal exposure. . . . In sum, because Virginia’s no-tolling rule is inconsistent with federal
law and policy, we cannot apply it here. . .Notwithstanding this analysis, the officers contend that
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Virginia’s no-tolling rule necessarily comports with federal policies because a separate federal law
— the PLRA — imposes the relevant exhaustion requirement. But by enacting the PLRA,
Congress did not endorse such a no-tolling rule or diminish the interests underlying § 1983. To so
conclude would be to overread the PLRA’s silence on tolling, misread the PLRA’s purpose, and
ignore the text of 8 1983 and § 1988. . . . Because we hold that Virginia’s no-tolling rule is
inconsistent with § 1983, we must determine a proper remedy. Battle asks that we apply federal
equitable tolling principles to account for the time lost during his 83-day mandatory exhaustion
period. We agree with Battle (and our sister circuits) that those principles apply during this period.
... [E]very circuit that has confronted a state no-tolling rule and reached this question has applied
federal law to equitably toll § 1983 limitations during the PLRA exhaustion period. [citing cases
from seven other circuits] . . . . [T]he inquiry here is objective. All a court must do is determine
the point of exhaustion and run the limitations period from that date. We therefore reject the
officers’ invitation to deviate from the path followed by seven other circuits. Battle’s limitations
period must be tolled for the 83 days in which he exhausted his administrative remedies, as he was
required to do before bringing suit. This satisfies the goals of § 1983 and the PLRA while also
comporting with principles of equity: it gives Battle the benefit of the full limitations period
applicable to other litigants, no more and no less. In sum, Battle’s § 1983 complaint is timely; it
was filed within two years of the date he exhausted administrative remedies required by the
PLRA.”); Spak v. Phillips, 857 F.3d 458, 462-66 (2d Cir. 2017) (“The fact that the accrual of
Section 1983 claims is analyzed under federal common law, while the merits of those claims are
analyzed under the law of the state where the tort occurred, has led to some confusion concerning
the standards used to define a ‘favorable termination’ in the malicious prosecution context. This is
because a malicious prosecution claim accrues when the underlying prosecution terminates in
favor of the accused, id., but ‘favorable termination’ is also a substantive element of a state law
tort claim, see, e.g., Singleton v. City of New York, 632 F.2d 185, 193 (2d Cir. 1980). While the
same phrase—*favorable termination’—is used in both the accrual analysis and the merits analysis
of a Section 1983 suit, it is analyzed under a different legal standard in each context. When the
question before a federal court is at what point a malicious prosecution claim accrued, ‘favorable
termination’ is analyzed under federal common law, because the timing of accrual is a question of
federal law. See, e.g., Wallace, 549 U.S. at 388. When, by contrast, a federal court is analyzing the
substantive merits of a plaintiff’s claim, the definition of ‘favorable termination’ is analyzed under
state law. . . What constitutes a ‘favorable termination’ may turn out to be the same in each context,
but not necessarily so. However, even if ‘favorable termination’ in a particular case is unclear as
a matter of state law, it can still be conclusively resolved as a matter of claim accrual under federal
law. Thus, the fact that a nolle prosequi constitutes a favorable termination under Connecticut state
law may be relevant to our accrual inquiry, but it is not dispositive. Unless a nolle also constitutes
a ‘favorable termination’ under federal common law, then Spak’s claim did not accrue for Section
1983 purposes upon entry of the nolle. . . . Under Connecticut law, a prosecutor may decline to
prosecute a case by entering a nolle prosequi. . . The effect of a nolle is to terminate a particular
prosecution against the defendant. However, a nolle prosequi is not the equivalent of a dismissal
of a criminal prosecution with prejudice, because jeopardy does not attach. . . The statute of
limitations on the nolled charge continues to run, and the prosecutor may choose to initiate a
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second prosecution at any time before the limitations period expires. . . A prosecution can only be
reinstituted following a nolle, however, by the filing of a new charging document and a new arrest.
.. Ifa new prosecution is not commenced, Connecticut law requires that within thirteen months of
the nolle ‘all police and court records and records of the state’s or prosecuting attorney’ related to
the prosecution be erased. . . .We agree with the district court that as a general matter a nolle
prosequi constitutes a ‘favorable termination’ for the purpose of determining when a Section 1983
claim accrues. . .The weight of authority on the common law of malicious prosecution supports
this conclusion. . . . We agree with the district court that as a general matter a nolle prosequi
constitutes a ‘favorable termination’ for the purpose of determining when a Section 1983 claim
accrues. . . The weight of authority on the common law of malicious prosecution supports this
conclusion. . . .To be sure, courts and common law authorities state that a nolle does not constitute
a favorable termination when it is entered for reasons that are ‘not indicative of the defendant’s
innocence.’. . However, this qualifier is defined narrowly. It generally only includes nolles that are
caused by the defendant—either by his fleeing the jurisdiction to make himself unavailable for
trial or delaying a trial by means of fraud. It also includes any nolle entered in exchange for
consideration offered by the defendant (e.g., cooperation). . . Spak disputes this conclusion, and
cites our decision in Murphy v. Lynn which states that the termination of a prosecution must be
‘conclusive[ ]” in order to satisfy the favorable termination requirement of a Section 1983 claim. .
. Murphy involved a malicious prosecution claim originating in New York, while Spak’s claim
accrued in Connecticut, but it is nonetheless relevant because favorable termination for accrual
purposes is a matter of federal law which does not vary from state to state. Spak contends that a
nolle prosequi is not a ‘conclusive’ termination of a prosecution because jeopardy does not attach
when a nolle is entered and the prosecuting attorney may file new charges against the same
defendant for the same criminal act at any time before the statute of limitations on the underlying
crime has run. This argument misreads our holding in Murphy. It is true that, strictly speaking, a
nolle prosequi only terminates a specific prosecution by vacating a charging instrument; it does
not prevent a prosecutor from re-charging the same defendant for the same criminal conduct at
some point in the future. . . Under the common law, however, a termination of the existing
prosecution is sufficient for a malicious prosecution claim to accrue. . . So long as a particular
prosecution has been ‘conclusively’ terminated in favor of the accused, such that the underlying
indictment or criminal information has been vacated and cannot be revived, then the plaintiff has
a justiciable claim for malicious prosecution. At that point, all of the issues relevant to the claim—
such as malice and lack of probable cause . . . are ripe for adjudication. Nothing in our opinion in
Murphy can be read to contravene this longstanding common law rule. We are mindful that both
our court, see DiBlasio v. City of New York, 102 F.3d 654, 658 (2d Cir. 1996), and the Supreme
Court have warned against the possibility of parallel civil and criminal litigation arising from the
state’s prosecution of the same defendant for the same criminal offense[.] [citing Heck] However,
we read our precedent and the Supreme Court’s dicta in Heck v. Humphrey to counsel only against
duplicative litigation on issues of guilt and probable cause arising out of the same accusatory
instrument. . . Heck and its progeny generally deal with Section 1983 suits that are filed by
plaintiffs asserting that a prior criminal conviction is invalid, and seeking to recover damages for
the state’s abuse of legal process. Those decisions thus require that the plaintiff demonstrate that
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the outstanding conviction has been conclusively invalidated in a manner that demonstrates his
innocence before he can pursue his civil claim. . . They do not address the type of termination at
issue here, in which a plaintiff was never convicted of a criminal offense, but the charges against
him were dismissed in a manner that did not preclude future prosecution under a different charging
instrument. We do not read those opinions to prevent such a plaintiff from bringing suit on the
basis of vacated charges simply because he might be prosecuted again in the future, even
successfully. . . Indeed, while it is theoretically possible that a prosecutor could revive a nolled
case, and obtain a criminal conviction against a defendant who has already received a favorable
civil judgment in a malicious prosecution suit, we think that this is highly unlikely to occur in
practice. . .Moreover, preventing plaintiffs from bringing suit for malicious prosecution once a
nolle is entered would be inconsistent with the purpose of Section 1983. . . When the state institutes
criminal charges maliciously and without probable cause and requires a defendant to appear before
a court and answer those charges, it violates the Fourth Amendment’s guarantee against unlawful
seizure. . .The accused is entitled to seek recovery for such a wrongful seizure as soon as the
charges are vacated. His day in court should not be delayed merely because the state remains free
to bring a similar prosecution in the future. Lastly, Spak’s contention that his claim accrued not
upon entry of the nolle, but thirteen months later when records of the charges against him were
automatically erased pursuant to Connecticut state law, see Conn. Gen. Stat. § 54-142a(c)(1), is
meritless. Connecticut courts have made clear that the erasure provision Spak cites is a purely
administrative measure. . . . Moreover, the erasure of records pertaining to a prosecution does not
preclude the prosecuting attorney from filing new charges against the same defendant at some
point in the future. . . This statute therefore provides no more ‘conclusive’ bar to future criminal
proceedings than the nolle itself.””); Rapp v. Putman, 644 F. App’x 621, 626 (6th Cir. 2016) (“The
district court erred in identifying the applicable statute of limitations for plaintiff’s Fourth
Amendment malicious-prosecution claim. The district court relied on the two-year statute of
limitations for state-law malicious prosecution claims, M.C.L. 8§ 600 .5805(5). But plaintiff’s
malicious-prosecution claim is based on the Fourth Amendment and § 1983, not state law. Ever
since Wilson v. Garcia, 471 U.S. 261 (1985), courts apply a single statute of limitations for all 8
1983 claims arising in a particular state. In Michigan, it is the three-year statute of limitations for
personal-injury claims. Carroll, 782 F.2d at 44; M.C.L. § 600.5805(10). Thus, the district court
should have applied a three-year statute of limitations, not a two-year one. Even under defendants’
preferred accrual date—July 27, 2012, when plaintiff’s conviction was reversed—plaintiff’s
November 11, 2014, complaint was filed within three years of that date. Thus, the district court
erred in holding that plaintiff’s Fourth Amendment malicious-prosecution claim is time-barred.”);
Bradford v. Scherschligt, 803 F.3d 382, 387-89 (9th Cir. 2015) (“Here, Bradford alleges a
violation of his due process rights based on the initiation of criminal charges that were based on
allegedly fabricated evidence. The constitutional violation and resultant injury thus began on the
date that the State brought charges against Bradford. Yet, unlike Jackson, in which the date of
vacatur was the date on which the government could no longer use the unlawful evidence against
the plaintiff, or Rosales—Martinez, in which the date of vacatur was also the date on which all
charges were conclusively resolved, Bradford’s conviction was vacated in a manner that
specifically permitted the pursuit of the same charges against him based on the same evidence. . .
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The inquiry here is therefore not as simple as merely identifying the onset date of injury. Indeed,
the limitations period ‘on common-law torts do[es] not always begin on the date that a plaintiff
knows or has reason to know of his injury.’. . To determine the proper date of accrual, we look to
the common law tort most analogous to Bradford’s claim. . . As we have explained, the right at
issue in a Devereaux claim is the right to ‘be free from [criminal] charges’ based on a claim of
deliberately fabricated evidence. . . In this regard, it is similar to the tort of malicious prosecution,
which involves the right to be free from the use of legal process that is motivated by malice and
unsupported by probable cause. . .In a recent case, the Fourth Circuit provided a helpful analysis
of the accrual rules for malicious prosecution claims. . . There, the Fourth Circuit was tasked with
determining when a certain Brady-based 8 1983 claim had accrued. . . The court first recognized
that under Wallace, a court evaluates the proper accrual date for a claim by identifying the common
law analogue for the § 1983 claim and applying any ‘distinctive’ accrual rules associated with that
common law analogue. . . Likening it to a malicious prosecution claim, the court held that the §
1983 claim had accrued when prosecutors entered a nolle prosequi rather than the date on which
the court had originally granted the plaintiff a new trial. . . The court noted that a malicious
prosecution claim does not accrue until the proceedings against the plaintiff have ‘terminated “in
such manner that [they] cannot be revived.”’. . We find this reasoning persuasive. Setting the
accrual date for Bradford’s Devereaux claim as the date of acquittal is logical. If Bradford’s
original 1996 trial had resulted in an acquittal, his Devereaux claim would have accrued on the
date the charges against him were dismissed. . . The analysis is the same in the retrial setting where,
as here, the government pursues the same charges based on the same evidence after the vacatur of
the original conviction. In this instance, setting the triggering date for the onset of the limitations
period as the date of acquittal also makes practical sense. Had Bradford brought his claims
immediately after his conviction was vacated, Detective Scherschligt would almost certainly have
moved to stay proceedings on the grounds that a retrial was imminent and that a conviction would
produce a Heck bar against Bradford’s claims. . . Thus, Detective Scherschligt would not only not
be prejudiced by a delay in reaching the merits, he might well have benefitted from it. We
recognize, however, that the result may be different under other factual circumstances. For
example, a similar claim could accrue upon vacatur of a conviction if the conviction was set aside
in a manner precluding the government from maintaining charges on evidence presented at the
initial trial. . . But in this case, Bradford remained subject to the very same charges based on the
same evidence, which forms the basis of his claim, until his February 10, 2010, acquittal. His claim
seeking to vindicate his right to be free from those criminal charges based on the allegedly
fabricated evidence did not accrue until the charges were fully and finally resolved and could no
longer be brought against him. . . We therefore conclude that Bradford filed the underlying action
within the three-year statute of limitations period, and it was error to dismiss his deliberate
fabrication of evidence claim as time-barred.”); Woods v. lllinois Dept. of Children and Family
Services, 710 F.3d 762, 768, 769 (7th Cir. 2013) (“To sum up, we reiterate our holding that the
limitations period applicable to all § 1983 claims brought in Illinois is two years, as provided in
735 ILCS 5/13-202, and this includes § 1983 claims involving allegations of failure to protect
from childhood sexual abuse . . . . Woods filed his complaint long after the limitations period had
expired, and so it was properly dismissed. His arguments for applying a different limitations period
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are foreclosed by Supreme Court and circuit precedent, and there is nothing that can be achieved
from an evidentiary hearing.”); Mata v. Anderson, 635 F.3d 1250, 1252, 1253 (10th Cir. 2011)
(“We reject Mr. Mata’s argument that his First Amendment retaliatory-prosecution claim did not
accrue until the charges against him were dismissed. We note that a § 1983 malicious prosecution
claim, which requires favorable termination as an element, does not accrue until the alleged
malicious prosecution terminates in favor of the plaintiff. Wilkins v. DeReyes, 528 F .3d 790, 801
n. 6 (10th Cir.2008) (citing Heck v. Humphrey, 512 U.S. 477, 484-86 (1994)). Unlike a malicious
prosecution claim, however, a First Amendment retaliatory-prosecution claim does not require a
favorable termination of the underlying action. . . . Mr. Mata’s First Amendment retaliatory-
prosecution claims accrued when he knew or had reason to know of the alleged retaliatory
prosecution[.]”).

See also DePaola v. Clarke, 884 F.3d 481, 487 (4th Cir. 2018) (“Consistent with these
views expressed by our sister circuits, we conclude that a prisoner may allege a continuing
violation under Section 1983 by identifying a series of acts or omissions that demonstrate
deliberate indifference to a serious, ongoing medical need. The statute of limitations does not begin
to run on such a claim for a continuing violation of a prisoner’s Eighth Amendment rights until
the date, if any, on which adequate treatment was provided. . . A plaintiff’s claim of a continuing
violation may extend back to the time at which the prison officials first learned of the serious
medical need and unreasonably failed to act. . . Accordingly, to assert a Section 1983 claim for
deliberate indifference under the ‘continuing violation’ doctrine, a plaintiff must (1) identify a
series of acts or omissions that demonstrate deliberate indifference to his serious medical need(s);
and (2) place one or more of these acts or omissions within the applicable statute of limitations for
personal injury. . . Thus, this principle does not apply to claims that are based on ‘discrete acts of
unconstitutional conduct,” or those that fail to identify acts or omissions within the statutory
limitation period that are a component of the deliberate indifference claim. . .In the present case,
DePaola has alleged a continuing violation of deliberate indifference to his serious mental
ilinesses. He alleges that he notified VDOC of his mental illnesses during the prison intake process
and ‘repeatedly’ sought ‘help’ from officials and medical staff at Red Onion. He asserts that despite
this notice to the defendants, and given the ongoing nature of his mental illnesses, the defendants
have violated and ‘continue to’ violate his rights by failing to provide any treatment or access to a
psychiatrist or a psychologist.”)

Note: Johnson v. Lucent Technologies Inc., 653 F.3d 1000, 1007, 1008 & n.6 (9th Cir.
2011) (“We hold that Johnson’s § 1981 retaliation claim is subject to the four-year statute of
limitations in § 1658, . . . and not the two-year statute of limitations applicable to personal injury
actions pursuant to Cal.Code Civ. Pro. § 335.1. Johnson’s retaliation claim is therefore timely. . .
. In so holding, we join the Eleventh and the Seventh Circuits, the only circuits that have had the
opportunity to consider the issue. [citing cases]”)
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D. No Respondeat Superior Liability

In Monell v. Dept. of Social Services, 436 U.S. 658, 690-91 (1978), the Supreme Court
overruled Monroe v. Pape, 365 U.S. 167 (1961), to the extent that Monroe had held that local
governments could not be sued as “persons” under § 1983. Monell holds that local governments
may be sued for damages, as well as declaratory and injunctive relief, whenever

the action that is alleged to be unconstitutional implements or executes a policy
statement, ordinance, regulation, or decision officially adopted and promulgated by
that body’s officers. Moreover. . . local governments . . . may be sued for
constitutional deprivations visited pursuant to governmental ‘custom’ even though
such a custom has not received formal approval through the body’s decisionmaking
channels.

Monell rejects government liability based on the doctrine of respondeat superior. Thus, a
government body cannot be held liable under § 1983 merely because it employs a tortfeasor. 436
U.S. at 691-92. But see United States v. Town of Colorado City, 935 F.3d 804, 808-11 (9th Cir.
2019) (“Colorado City argues that the district court erred by construing the statute as imposing
liability on governments for patterns of constitutional violations committed by their officers and
agents. It asserts that § 12601 requires the United States to demonstrate that the Towns ‘instituted
an official municipal policy’ of violating residents’ constitutional rights. The United States, on the
other hand, contends that the statute ‘imposes liability on municipalities for patterns of
constitutional violations [that] their law enforcement officers commit, without requiring an
additional showing that the municipality’s policy or custom caused those violations.” This issue—
whether § 12601 imposes respondeat superior liability>—is one of first impression in our circuit.
.. Colorado City relies on the premise that, by including ‘pattern or practice’ in § 12601, Congress
used ‘language with a well-defined meaning [ ] developed under [Monell v. Department of Social
Services. . . for municipal liability.” That contention, however, confuses the relationship between
general liability rules in civil rights statutes and the Supreme Court’s decision in Monell. ‘[T]he
general rule regarding actions under civil rights statutes is that respondeat superior applies.’. .
In Monell, the Court carved out an exception to this general rule by holding that a municipality
may not be held liable pursuant to 42 U.S.C. § 1983 for the actions of its subordinates. Instead, to
establish municipal liability, a plaintiff must show that a local government’s ‘policy or custom’
led to the plaintiff’s injury. . . In reaching its holding, the Court relied on ‘the language of 8 1983,
read against the background of the [statute’s] legislative history.’. . Because 8 1983 imposes
liability only where a state actor, ‘under color of some official policy, “causes” an employee to
violate another’s constitutional rights,” the Court reasoned that Congress did not intend to impose
vicarious liability on municipalities ‘solely on the basis of the existence of an employer-employee
relationship with a tortfeasor.”. . Moreover, in the Civil Rights Act of 1871—the predecessor
statute to § 1983—Congress did not intend municipalities to be held liable unless action pursuant
to official municipal policy of some nature caused a constitutional tort.”. .Monell’s holding remains
the exception to the general rule. . . We have declined to bar respondeat superior liability in other
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contexts. In Bonner, for example, we held that respondeat superior liability applies to claims
pursuant to § 504 of the Rehabilitation Act of 1973 because ‘[t]he application of respondeat
superior ... [is] entirely consistent with the policy of that statute, which is to eliminate
discrimination against the handicapped.”. . And, in Duvall v. County of Kitsap, we held
that respondeat superior liability applies to claims brought pursuant to Title Il of the Americans
with Disabilities Act, 42 U.S.C. § 12132. . . We likewise decline to extend Monell’s holding to
claims pursuant to § 12601. . . . First, 8 12601, unlike § 1983, does not include the words ‘under
color of any law, statute, ordinance, regulation, custom or usage.” That difference is important
because, by including ‘custom’ in 8§ 1983, Congress expressly contemplated imposing liability on
actors who violated constitutional rights under an official policy. The absence of that language
from § 12601, therefore, suggests that Congress did not intend to limit liability to those acting
under an official law or policy. Instead, the plain text of 8 12601 shows that any government agent
who engages in a pattern or practice of conduct that deprives persons of their constitutional rights
violates § 12601. Second, § 12601 does not limit liability to those who ‘cause [citizens or persons]
to be subjected’ to a deprivation of their constitutional rights. The Monell Court interpreted that
language, which appears in § 1983, as imposing liability ‘on a government that, under color of
some official policy, “causes” an employee to violate another’s constitutional rights.’. . The lack
of that causal phrase in § 12601 suggests that Congress did not intend to limit local governments’
liability to situations when ‘the action that is alleged to be unconstitutional implements or executes
a policy statement, ordinance, regulation, or decision officially adopted and promulgated by that
body’s officers.”. . Taken together, these statutory clues persuade us that Congress intended to
allow for respondeat superior liability against local governments pursuant to 8 12601. In arguing
that the statutory text supports its position, Colorado City relies on the fact that the phrase ‘pattern
or practice’ appears in both 8§ 1983 and § 12601. That phrase, it claims, ‘refers to the same
language necessary to show a “custom” under Monell.” We acknowledge that Congress used
‘pattern or practice in both statutes, and are mindful that ‘[a] basic principle of interpretation is
that courts ought to interpret similar language in the same way, unless context indicates that they
should do otherwise.’. . That principle, however, does not necessarily support Colorado City’s
argument, for Congress has also used pattern or practice’ literally, rather than as a term of art, in
several statutes. . . Under those statutes, the United States must demonstrate only that the conduct
alleged ‘was not an isolated or accidental or peculiar event.’. . It need not show the existence of an
official policy or custom. For this reason, Congress’s use of ‘pattern or practice’ in 8 12601 does
not support the weight that Colorado City wishes to place upon it. Congress could have used the
phrase to refer to an official policy or custom, as in § 1983, but it also could have used the phrase
to refer to a regular event, as in the statutes cited above. Our interpretation of the statute aligns
with our recognition that although ‘[§] 12601 shares important similarities with § 1983[] .... the
language of 8 12601 goes even further than§ 1983.°. . Had Congress wished to
eliminate respondeat superior liability under 8 12601, it could have easily done so with explicit
statutory language. . . Its decision not to do so suggests that it intended for § 12601, like most civil
rights statutes, to allow for respondeat superior liability. . . . Section 12601 provides a civil cause
of action to the United States Attorney General when a local government’s agents ‘engage in a
pattern or practice of conduct ... that deprives persons of rights, privileges, or immunities secured
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or protected by the Constitution or laws of the United States.’. . Because the statutory language
does not demonstrate that Congress intended to exclude local governments from respondeat
superior liability, we hold that § 12601 imposes liability based on general agency principles.
Accordingly, the district court did not err in its construction of § 12601.”)

The rationale of Monell has been mechanically applied to private corporations sued under
section 1983. See, e.g., Greene v. Crawford County, Michigan, 22 F.4th 593, 617 (6th Cir. 2022)
(“We agree with the district court that, ‘[e]ven if [CMH] were considered a municipality for
purposes of a Monell claim,” there is no evidence of a ‘policy that resulted in any alleged violation
of Mr. Greene’s constitutional right to be free from deliberate indifference.’. . CMH contracted
with the Crawford County Jail to provide mental health services. Even if the estate was correct
that CMH should have trained its employees to seek medical care for inmates experiencing
withdrawal or delirium tremens, it points to no evidence of ‘prior instances of unconstitutional
conduct’ involving CMH that would have placed CMH ‘clearly on notice that the training in this
particular area was deficient and likely to cause injury.’. . We therefore affirm the grant of
summary judgment in favor of CMH.”); Dean v. Wexford Health Sources, Inc., 18 F.4th 214, 235
(7th Cir. 2021) (“Monell governs Wexford’s liability in this case because we, like our sister
circuits, treat private corporations acting under color of state law as municipalities. Iskander v.
Vill. of Forest Park, 690 F.2d 126, 128 (7th Cir. 1982); see also Shields v. Ill. Dep 't of Corr., 746
F.3d 782, 789-96 (7th Cir. 2014) (tracing the development of the doctrine and questioning its
foundations).”); Harper v. Professional Probation Servs. Inc, 976 F.3d 1236, 1244 n.10 (11th
Cir. 2020) (“There is one loose end, which the parties haven’t raised on appeal but which is
necessary to resolving the plaintiffs’ due-process claim: When suing a corporate entity
under 8 1983, a plaintiff must show that the entity itself committed or caused the constitutional
violation. . . Because § 1983 doesn’t hold employers vicariously liable for the acts of their
employees, the plaintiffs here must demonstrate that the unconstitutional actions of PPS’s
employees were taken pursuant to a ‘policy or custom ... made ... by those whose edicts or acts
may fairly be said to represent official policy.’. . . At the motion-to-dismiss stage, the plaintiffs
have alleged a sufficient basis to conclude that PPS’s ‘policy or custom’ caused their injuries. PPS,
they say, ‘typically’ (and ‘often’) extended probation sentences from 12 to 24 months and
‘[glenerally’ added substantive terms of probation. They further contend that PPS’s conduct was
part of ‘one central scheme’ that it operated ‘in materially the same manner every day, with every
person assigned to PPS.” And, of course, they assert that PPS subjected each of them to similar
constitutional violations on different occasions.”); Palakovic v. Wetzel, 854 F.3d 209, 232 (3d
Cir. 2017) (“The Palakovics also asserted a vulnerability to suicide claim against MHM, the
corporation providing medical services at SCI Cresson. To state a claim against a private
corporation providing medical services under contract with a state prison system, a plaintiff must
allege a policy or custom that resulted in the alleged constitutional violations at issue. Natale v.
Camden Cty. Corr. Facility, 318 F.3d 575, 583-84 (3d Cir. 2003). Therefore, the question is
whether the Palakovics sufficiently alleged that MHM had a policy or custom that resulted in a
violation of Brandon’s Eighth Amendment rights. . . .The Palakovics alleged that MHM’s policies
of understaffing and failing to provide proper treatment resulted in Brandon’s isolation, untreated
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mental illness, and eventual suicide. At the motion to dismiss stage, these allegations are sufficient
to proceed to discovery. Absent discovery, the Palakovics could not possibly have any greater
insight into MHM’s exact policies or their impact on Brandon.”); Pyles v. Fahim, 771 F.3d 403,
410 n.23 (7th Cir. 2014) (“Although Wexford is a private corporation, we analyze claims against
the company as we would a claim of municipal liability.””); Rouster v. County of Saginaw, 749
F.3d 437, 453 (6th Cir. 2014) (“Private corporations that ‘perform a traditional state function such
as providing medical services to prison inmates may be sued under 8 1983 as one acting under
color of state law.” Street v. Corrections Corp. of Am., 102 F.3d 810, 814 (6th Cir.1996) (internal
quotation marks omitted). However, private corporations cannot be held liable on the basis of
respondeat superior or vicarious liability. Id. at 818.”); Tsao v. Desert Palace, Inc., 698 F.3d 1128,
1139 (9th Cir. 2012) (“Every one of our sister circuits to have considered the issue has concluded
that the requirements of Monell do apply to suits against private entities under § 1983. [collecting
cases] Like those circuits, we see no basis in the reasoning underlying Monell to distinguish
between municipalities and private entities acting under color of state law.”); Johnson v. Dossey,
515 F.3d 778, 782 (7th Cir. 2008) (“Like public municipal corporations, they cannot be sued solely
on that basis: a ‘private corporation is not vicariously liable under § 1983 for its employees’
deprivations of others’ civil rights.’. . However, like a municipality, a private corporation can be
liable if the injury alleged is the result of a policy or practice, or liability can be ‘demonstrated
indirectly ‘by showing a series of bad acts and inviting the court to infer from them that the
policy-making level of government was bound to have noticed what was going on and by failing
to do anything must have encouraged or at least condoned ... the misconduct of subordinate
officers.””””); Smedley v. Corrections Corporation of America, 175 F. App’x 943, 946 (10th Cir.
2005) (“While it is quite clear that Monell itself applied to municipal governments and not private
entities acting under color of state law, it is now well settled that Monell also extends to private
defendants sued under 8 1983. See e.g., Dubbs v. Head Start, Inc., 336 F.3d 1194, 1216 (10th
Cir.2003) (collecting circuit court cases). As such, a private actor such as CCA ‘cannot be held
liable solely because it employs a tortfeasor — or, in other words ... cannot be held liable under §
1983 on a respondeat superior theory.’ . . . As we understand it, Ms. Smedley appears to argue that
because corporations could be held liable under 42 U.S.C. 8 1983 both before and after Monell, it
‘simply defies logic to state that the traditional liability that existed for corporations prior to’
Monell ‘should somehow be abrogated as a result of the Supreme Court extending liability under
8 1983 to municipalities where no such liability existed before.”. . We disagree. The Tenth
Circuit, along with many of our sister circuits, has rejected vicarious liability in a § 1983 case for
private actors based upon Monell. .. As Ms. Smedley has failed to provide any evidence that CCA
had an official policy that was the ‘direct cause’ of her alleged injuries, summary judgment for
CCA was appropriate.”); Austin v. Paramount Parks, Inc., 195 F.3d 715, 728 (4th Cir. 1999)
(“We have recognized, as has the Second Circuit, that the principles of § 1983 municipal liability
articulated in Monell and its progeny apply equally to a private corporation that employs special
police officers. Specifically, a private corporation is not liable under § 1983 for torts committed
by special police officers when such liability is predicated solely upon a theory of respondeat
superior.”); Bucknerv. Toro, 116 F.3d 450, 452 (11th Cir. 1997) (“We conclude that the Supreme
Court’s decision in Wyatt has not affected our decision in Howell v. Evans. The policy or custom
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requirement is not a type of immunity from liability but is instead an element of a § 1983 claim.
Accordingly, we affirm the district court’s finding that the Monell policy or custom requirement
applies in suits against private entities performing functions traditionally within the exclusive
prerogative of the state, such as the provision of medical care to inmates.”).

See also Stearns v. Inmate Services Corp., 957 F.3d 902, 909-10 (8th Cir. 2020)
(“Whether, in the end, ISC had policies and customs that caused the conditions of Stearns’s
confinement, is a jury question. . . ISC has no express policy for the length of time a prisoner
should be kept in transit. However, ISC policies clearly contemplate transports as long as 7 to 10
days. Further, the record, including affidavits by other prisoners transported by ISC, shows that it
was well within ISC practice to pick up and drop off prisoners on multi-state journeys such as this
one. If ISC is found to have a custom of extending a pretrial detainee’s transport in this way, given
the totality of the circumstances present in this case, a jury could reasonably view the extension as
causing conditions that are excessive in comparison to the presumed goal of securely transporting
Stearns from Colorado to Mississippi. . . Therefore, viewing the totality of the circumstances
endured by Stearns, ISC is not entitled to summary judgment as a matter of law.”)

See also Graening v. Wexford Health Serives, No. CV 1:20-00400, 2021 WL 972278, at
*9-10 (S.D.W. Va. Mar. 15, 2021) (“In Powell v. Shopco Laurel Co., the Fourth Circuit made the
limits of Monell applicable to private corporations acting under color of state law. . .Thus, to state
a claim against a private corporation under § 1983, a plaintiff must plausibly allege that a ‘policy
or custom’ of the defendant caused of the unlawful conduct at issue.
Plaintiff’s Monell allegations are essentially two: (1) Nurse New stated, in the presence of Dr
Garcia, that Wexford was withholding referrals to specialists for all but life-threatening illnesses;
(2) as of the time plaintiff filed his complaint, he had been seeking a referral unsuccessfully for
over six months despite alarming symptoms. Defendants argue that this is not enough. The court
disagrees. It does not matter that New was a low-level employee. Plaintiff is not saying that New
came up with this policy, only that his statement reveals its existence. While only one allegation,
it is a fairly powerful one. If it is true that New said it, as the court must assume, then it is plausible
that Wexford had a policy of wrongfully withholding referrals to inmates. This fact, together with
the currently unexplained delay in plaintiff’s case, is sufficient to state a claim under Monell.”);
S.K. v. Lutheran Services Florida, Inc., No. 217CV691FTM99MRM, 2018 WL 2100122, at *11-
12 (M.D. Fla. May 7, 2018) (“When plaintiff brings a § 1983 claim against a private entity under
contract with the State, plaintiff must allege that the violation of rights was the result of an official
policy or custom. . . Plaintiff must identify the policy or custom which caused his injury so that
liability will not be based upon an isolated incident, . . . and the policy or custom must be the
moving force of the constitutional violation. . . . Contrary to the entity defendant’s assertions, the
Court finds that plaintiff has sufficiently alleged a policy or custom that was the moving force
behind the failure to provide plaintiff and other foster children with adequate dental care. Plaintiff
has alleged more than mere isolated incidents as plaintiff states in detail numerous instances where
foster children were overdue for dental examinations and put at risk of dental harm . . . . Taking
these allegations as true, the Court concludes that S.K. has adequately pled a § 1983 claim against
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the entity defendants for violating S.K.’s constitutional rights to proper medical treatment and
reasonable safety via an official custom or policy.”); Callaway v. City of Austin, No. A-15-CV-
00103-SS, 2015 WL 4323174, at *6 n.2 (W.D. Tex. July 14, 2015) (“The Fifth Circuit has yet to
adopt this holding, but every circuit that has considered the issue has extended Morell’s rejection
of respondeat superior liability to private corporations. [collecting cases].”); Harris v. Secretary,
Dept. of Corrections, No. 2:12—cv-153-Ftm—29DNF, 2013 WL 6069161, *7 n.3 (M.D. Fla. Nov.
18, 2013) (“Private contractors that run prisons do act under color of state law for purposes of §
1983 liability. . . Nevertheless, as explained herein, the principle that respondeat superior is not a
cognizable theory of liability under § 1983 holds true regardless of whether the entity sued is a
state, municipal, or private corporation.”); Combs v. Leis, No. 1:12cv347, 2013 WL 781993, *3
(S.D. Ohio Mar. 1, 2013) (““A private entity which contracts with the state to perform a traditional
state function such as providing medical services to prison inmates may be sued under 8 1983 as
one acting “under color of state law.””. . However, a private entity cannot be held vicariously liable
for the actions of its agents. . . Therefore, a plaintiff must (1) identify a policy or custom; (2)
connect the policy or custom to the private entity; and (3) show that executing that policy amounted
to deliberate indifference to the plaintiff’s illness.”); Ford v. Wexford Health Sources, Inc., No.
12 C 4558, 2013 WL 474494, *9 (N.D. lll. Feb. 7, 2013) (“The Court now turns to Ford’s official
capacity claim against Wexford brought pursuant to Monell and its progeny. Wexford, a private
corporation contracted by the Illinois Department of Corrections, is subject to a Monell claim for
Section 1983 liability just as any municipality would be.”); Green v. Wexford Health Sources,
No. 12 C 50130, 2013 WL 139883, *11 (N.D. lIll. Jan. 10, 2013) (“In analyzing a section 1983
claim against a private corporation, the court uses the same principles that would be applied in
examining claims against a municipality. . . An inmate bringing a claim against a corporate entity
for a violation of his constitutional rights must show that the corporation supports a “policy that
sanctions the maintenance of prison conditions that infringe upon the constitutional rights of the
prisoners.’. . Because liability is not premised upon the theory of vicarious liability, the corporate
policy ‘must be the “direct cause” or “moving force” behind the constitutional violation.’. . In the
case at bar, the plaintiff has alleged no facts whatsoever that suggest an inadequate treatment
‘policy’ on the part of Wexford.”); Jones v. Correctional Medical Services, Inc., 845 F.Supp.2d
824, 835 (W.D. Mich. 2012) (“Defendant is correct that CMS cannot be held liable under Section
1983 on a supervisory liability theory. Because CMS was providing medical services to inmates
under contract with MDOC, it may properly be sued under Section 1983. See Hicks v. Frey, 992
F.2d 1450, 1458 (6th Cir.1993). But the Supreme Court disallowed Section 1983 respondeat
superior liability in Monell. . . . Instead, a government body—or a nongovernmental entity such
as CMS, in this case—can be found liable under Section 1983 where a constitutional wrong arises
from execution of that entity's policies or customs.”); Carrea v. California, No. EDCV 07-1148-
CAS (MAN), 2009 WL 1770130, at *8 (C.D. Cal. June 18, 2009) (“[P]laintiff cannot pursue
Section 1983 claims against the Radiology Group merely because it employed medical personnel
who allegedly provided plaintiff with constitutionally inadequate medical care. Rather, plaintiff
must allege the elements of municipal liability under Monell . . .. The Radiology Group, of course,
is not a municipality. While the Ninth Circuit has not addressed whether a private corporation or
other entity acting under color of state law should be treated as a municipality for purposes of
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Section 1983 liability, other circuits, as well as several district courts in the Ninth Circuit, have
concluded that a private corporation is liable under Section 1983 only when its official policy or
custom causes a deprivation of constitutional rights.”); Archuleta v. Correctional Healthcare
Management, Inc., No. 08-cv-02477-REB-BNB, 2009 WL 1292838, at *2 (D. Colo. May 8, 2009)
(“Initially, it should be noted that CHM, having contracted to provide services typically provided
by local government, is considered to be the ‘functional equivalent’ of the municipality. See
Buckner v. Toro, 116 F.3d 450, 452 (11th Cir.), cert. denied, 118 S.Ct. 608 (1997). See also Powell
v. Shopco Laurel Co., 678 F.2d 504, 506 (4th Cir.1982); Iskander v. Village of Forest Park, 690
F.2d 126, 128 (7th Cir.1982); Taylor v. Plousis, 101 F.Supp.2d 255, 263 (D.N.J.2000); Miller v.
City of Philadelphia, 1996 WL 683827 at * 8 (E.D.Pa. Nov. 25, 1996). . . For this reason, neither
CHM nor any of its employees may be held liable simply on the basis of respondeat superior. . .
More specifically, to support their claim that CHM’s alleged failure to implement appropriate
policies that could have prevented plaintiff’s injuries, ‘plaintiff[s] must demonstrate the [CHM’s]
inaction was the result of Adeliberate indifference’ to the rights of its inhabitants.’”’); Deese v. City
of Jacksonville, Fla., No. 3:06-cv-733-J-34HTS, 2008 WL 5158289, at *15 (M.D. Fla. Dec. 9,
2008) (“When a private entity like [CMS] contracts with a county to provide medical services to
inmates, it performs a function traditionally within the exclusive prerogative of the state. . . In so
doing, it becomes the functional equivalent of the municipality. . .Thus, the standard applicable
for imposing liability in this 8 1983 action on the COJ is equally applicable to CMS.”); Lassoff v.
New Jersey, 414 F.Supp.2d 483, 494, 495 (D.N.J. 2006) (“The Amended Complaint alleges that
Bally’s security personnel conspired with Trooper Nepi to deprive him of his constitutional rights.
.. In particular, Lassoff asserts that Bally’s security personnel acted in concert with Trooper Nepi,
denying Lassoff the assistance of counsel during their joint custodial questioning of Lassoff. . . He
further alleges that he was in the custody and control of Bally’s security personnel when Trooper
Nepi beat him. . . ‘Although not an agent of the state, a private party who willfully participates in
a joint conspiracy with state officials to deprive a person of a constitutional right acts ‘under color
of state law’ for purposes of § 1983.” . . Thus, Defendants Flemming and Denmead do not escape
potential liability by virtue of being private security guards.. . . Bally’s motion to dismiss, however,
requires further analysis. Bally’s, the corporate entity, is not alleged to have acted in concert or
conspired with Trooper Nepi. Instead, Lassoff seeks judgment from Bally’s on a vicarious liability
theory. Neither the Third Circuit nor the Supreme Court has answered whether a private
corporation may be held liable under a theory of respondeat superior in § 1983 actions. However,
the Supreme Court’s decision in Monell v. Department of Social Services provides guidance. . .
Monell held that municipalities could not be held vicariously liable in § 1983 actions. Extrapolating
the Court’s reasoning in that case, other courts, including this one, have ruled that private
corporations may not be held vicariously liable. See Taylor v. Plousis, 101 F.Supp.2d 255, 263 &
n. 4 (D.N.J.2000). . . . The same result should obtain here. Accordingly, the § 1983 claims against
Bally’s will be dismissed.”); Olivas v. Corrections Corporation of America, No.
Civ.A.4:04-CV-511-BE, 2006 WL 66464, at *3 (N.D. Tex. Jan. 12, 2006) (“It is appropriate to
apply the common law standards that have evolved to determine § 1983 liability for a municipal
corporation to a private corporation; thus, a private corporation performing a government function
is liable under § 1983 only if three elements are found. . . The first is the presence of a policymaker
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who could be held responsible, through actual or constructive knowledge, for enforcing a policy
or custom that caused the claimed injury. . . Second, the corporation must have an official custom
or policy which could subject it to § 1983 liability. . . And third, a claimant must demonstrate that
the corporate action was taken with the requisite degree of culpability, and show a direct causal
link between the action and the deprivation of federal rights.”); Wall v. Dion, 257 F. Supp.2d
316, 319 (D. Me. 2003) (“Though, it does not appear to me that the First Circuit has addressed
this question head on, Courts of Appeal in other circuits have expressly concluded that when a
private entity contracts with a county to provide jail inmates with medical services that entity is
performing a function that is traditionally reserved to the state; because they provide services that
are municipal in nature the entity is functionally equivalent to a municipality for purposes of 42
U.S.C. § 1983 suits. . . . Following the majority view that equates private contractors with
municipalities when providing services traditionally charged to the state, Wall’s claims against
these movants will only be successful if they were responsible for an unconstitutional municipal
custom or policy.”); Mejiav. City of New York, 119 F. Supp.2d 232, 276 (E.D.N.Y. 2000) (noting
that Second Circuit and other circuits have held ‘that a private corporation cannot be held liable in
the absence of the showing of an official policy, practice, usage, or custom.”).

For a thoughtful and refreshing opinion questioning the application of Monell to private
corporations, see Shields v. llinois Dept. of Corrections, 746 F.3d 782, 785, 786, 789-92, 795-96
(7th Cir. 2014), cert. denied, 135 S. Ct. 1024 (2015) (Hamilton, J., joined by Posner, J., with
Tinder, J., concurring) (“This case illustrates the often arbitrary gaps in the legal remedies under
§ 1983 for violations of federal constitutional rights. Viewing the evidence through the lens of
summary judgment, we can and must assume that Shields is the victim of serious institutional
neglect of, and perhaps deliberate indifference to, his serious medical needs. The problem he faces
is that the remedial system that has been built upon § 1983 by case law focuses primarily on
individual responsibility. Under controlling law, as a practical matter, Shields must come forward
with evidence that one or more specific human beings acted with deliberate indifference toward
his medical needs. Shields has not been able to do so. The Illinois Department of Corrections and
its medical services contractor, Wexford, diffused responsibility for Shields’ medical care so
widely that Shields has been unable to identify a particular person who was responsible for seeing
that he was treated in a timely and appropriate way. Several of the individual defendants employed
by Wexford were aware of portions of Shields’ course of treatment, but no one person was
responsible for ensuring that Shields received the medical attention he needed. No one doctor knew
enough that a jury could find that he both appreciated and consciously disregarded Shields’ need
for prompt surgery. The problem Shields faces also raises a serious question about how we should
evaluate the responsibility of a private corporation like Wexford for violations of constitutional
rights. The question is whether a private corporation should be able to take advantage of the
holding of Monell v. Department of Social Services, 436 U.S. 658 (1978), which requires a plaintiff
suing a local government under 8 1983 to show that the violation of his constitutional rights was
caused by a government policy, practice, or custom. Our prior cases hold, but without persuasive
explanations, that the Monell standard extends from local governments to private corporations. As
we explain below, however, that conclusion is not self-evident. We may need to reconsider it if
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and when we are asked to do so. As state and local governments expand the privatization of
government functions, the importance of the question is growing. Given the state of the controlling
law, though, we must ultimately affirm the summary judgment for all defendants on the
constitutional claims. . . . We consider first the claim against the Wexford corporation itself. The
question posed here is how § 1983 should be applied to a private corporation that has contracted
to provide essential government services—in this case, health care for prisoners. The answer under
controlling precedents of this court is clear. Such a private corporation cannot be held liable under
8§ 1983 unless the constitutional violation was caused by an unconstitutional policy or custom of
the corporation itself. Respondeat superior liability does not apply to private corporations under §
1983. E.g., Iskander v. Village of Forest Park, 690 F.2d 126, 128 (7th Cir.1982). Because Shields
has no evidence of an unconstitutional policy or custom of Wexford itself, these precedents doom
his claim against the corporation. For reasons we explain below, however, Iskander and our cases
following it on this point deserve fresh consideration, though it would take a decision by this court
sitting en banc or pursuant to Circuit Rule 40(e), or a decision by the Supreme Court to overrule
those decisions. We start with the background of § 1983 and the Supreme Court cases relevant to
the issue, then turn to circuit court decisions, and finally discuss reasons to question those circuit
decisions and adopt a different approach for private corporations. . . . A close look at the reasoning
of Monell provides no persuasive reason to extend its holding to private corporations. Monell gave
two reasons for barring respondeat superior liability for municipalities under § 1983. First, the
Court focused on the language of § 1983, which imposes liability on a person who ‘shall subject,
or cause to be subjected,” any person to a deprivation of Constitutional rights . . . .Second, the
Court concluded that the legislative history of the Civil Rights Act of 1871 showed that Congress
did not intend to impose respondeat superior liability on municipalities. . . . The rejection of
respondeat superior liability for municipalities in Monell has been the subject of extensive analysis
and criticism. . . . Perhaps the most important criticism to emerge from this literature is that Monell
failed to grapple with the fact that respondeat superior liability for employers was a settled feature
of American law that was familiar to Congress in 1871, when § 1983 was enacted. Congress
therefore enacted 8 1983 against the backdrop of respondeat superior liability, and presumably
assumed that courts would apply it in claims against corporations under § 1983. .. .The Court’s
reliance on the Sherman Amendment is also problematic. The rejection of the proposal to hold
municipalities liable for actions of private citizens it could not control says little about whether a
municipality should be held liable for constitutional torts committed by its own employees acting
within the scope of their employment. . . . Given these flaws on the surface of its reasoning, Monell
is probably best understood as simply having crafted a compromise rule that protected the budgets
of local governments from automatic liability for their employees’ wrongs, driven by a concern
about public budgets and the potential extent of taxpayer liability. Of course, the critiques of
Monell’s rejection of respondeat superior liability for municipalities have not yet persuaded the
Supreme Court to reconsider that rule. Given our position in the judicial hierarchy, then, we are
bound to follow Monell as far as municipal liability is concerned. We need not extend that holding,
however, to the quite different context of private corporate defendants. [court proceeds to critically
examine history, precedent, policy surrounding application of Monell to private corporations] For
all of these reasons, a new approach may be needed for whether corporations should be insulated
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from respondeat superior liability under 8 1983. Since prisons and prison medical services are
increasingly being contracted out to private parties, reducing private employers’ incentives to
prevent their employees from violating inmates’ constitutional rights raises serious concerns.
Nothing in the Supreme Court’s jurisprudence or the relevant circuit court decisions provides a
sufficiently compelling reason to disregard the important policy considerations underpinning the
doctrine of respondeat superior. And in a world of increasingly privatized state services, the
doctrine could help to protect people from tortious deprivations of their constitutional rights. . . .
The facts in this case are . . . an excellent example of the problems generated by barring respondeat
superior liability for corporations under § 1983. On the facts before us, it appears that Wexford
structured its affairs so that no one person was responsible for Shields’ care, making it impossible
for him to pin responsibility on an individual. If respondeat superior liability were available,
Wexford could not escape liability by diffusing responsibility across its employees, and prisoners
would be better protected from violations of their constitutional rights. In view of these
considerations, we have considered the possibility of circulating an opinion overruling Iskander
and its progeny on this point for consideration by the entire court under Circuit Rule 40(e). Since
Shields has not asked us to overrule those cases and Wexford has not had occasion to brief the
issue, we have decided not to take that approach. A petition for rehearing en banc would provide
an opportunity for both sides to be heard on this issue, and our decision is of course subject to
review on certiorari. For now, this circuit’s case law still extends Monell from municipalities to
private corporations.”). See also Moore v. LaSalle Management Company, L.L.C., 41 F.4th 493,
509 (5th Cir. 2022) (“We have, apparently, never squarely decided whether plaintiffs can
hold private defendants vicariously liable under § 1983. Plaintiffs say they can. But the issue just
isn’t properly before us. The Corporate Defendants argued in their motion for summary judgment
that our decision in Baker v. Putnal . . . prevents Plaintiffs from holding them vicariously liable
under § 1983. Plaintiffs chose not to respond to this argument in their opposition. . . Rather, they
argued only that they could hold the Corporate Defendants vicariously liable for their state-law
claims for excessive force and failure to provide medical care. We do not consider arguments
‘raised for the first time on appeal.’. . Therefore, we leave for another day whether plaintiffs can
hold private defendants vicariously liable under § 1983.”)

But see Howell v. Wexford Health Sources, Inc., 987 F.3d 647, 654 (7th Cir. 2021)
(“Wexford is not a municipal government. It is a private corporation that contracts with the Illinois
Department of Corrections to provide healthcare services that the government is obliged to provide
to incarcerated persons. Circuit precedent establishes at this time that private corporations acting
under color of law also benefit from Monel/’s rejection of respondeat superior liability for an
employee’s constitutional violations. See Shields v. Illinois Dep't of Corrections, 746 F.3d 782,
786 (7th Cir. 2014) (following precedent but criticizing extension of Monell to private
corporations). In a case against a private contractor that provides healthcare to incarcerated people,
the “critical question’ for liability is ‘whether a municipal (or corporate) policy or custom gave rise
to the harm (that is, caused it)’. . . . The most important doctrinal elaborations—individual versus
official liability, qualified immunity, and Monell liability rather than respondeat superior—bear
only a tenuous connection to the text of § 1983, let alone to its history. Repair of the creaky
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doctrinal structure, however, will need to come from the Supreme Court or Congress. For now we
do the best we can, recognizing the challenges that parties face in asserting and defending claims
under the statute.”); Beard v. Wexford Health Sources, Inc., 900 F.3d 951, 953 (7th Cir. 2018)
(“Monell v. Department of Social Services, 436 U.S. 658, 98 S.Ct. 2018, 56 L.Ed.2d 611 (1978),
holds that a municipal corporation cannot be vicariously liable if its employees deprive others of
their civil rights. Iskander treats private corporations the same way, when their liability depends
on performing governmental functions. Beard maintains that Monell should be limited to
governmental litigants. But Beard has not explained how Iskander harmed him. We asked Beard’s
counsel what additional damages he would have sought if Wexford could be found vicariously
liable. He did not point to any. So we need not decide whether Iskander should be overruled;
anything we say about the subject would be advisory.”); Collins v. Al-Shami, 851 F.3d 727, 734
(7th Cir. 2017) (“Under existing precedent, neither public nor private entities may be held
vicariously liable under § 1983. . . Though we have recently questioned whether the rule against
vicarious liability should indeed apply to private companies, see Shields v. Ill. Dep 't of Corr., 746
F.3d 782, 786, 789-95 (7th Cir. 2014), we again leave that question for another day. Dr. Al-Shami
is not liable, so—even if the theory of respondeat superior were available—neither is his
employer.”); Perezv. Fenoglio, 792 F.3d 768, 780 & n.5 (7th Cir. 2015) (“In this circuit, a private
corporation cannot be held liable under § 1983 unless it maintained an unconstitutional policy or
custom. . . . We recently examined the legal soundness of this rule in Shields v. Ill. Dep 't of Corr.,
746 F.3d 782, 789 (7th Cir.2014) (questioning whether the Monell principle, which shields
municipalities from respondeat superior liability in actions brought under § 1983, is properly
extended to private corporations), cert. denied,135 S.Ct. 1024 (2015). However, the parties do not
here challenge it.”); Hahnv. Walsh, 762 F.3d 617, 638-40 (7th Cir. 2014) (“The plaintiffs submit
that they should be able to pursue a claim under § 1983 against HPL for its employees’ misconduct.
In their view, we have erred in extending the limitation on municipal liability established in Monell
v. Department of Social Services, 436 U.S. 658, 98 S.Ct. 2018, 56 L.Ed.2d 611 (1978), to private
actors. Monell permits suits against municipal entities under § 1983, but only when a governmental
policy or custom caused the constitutional deprivation; municipal entities cannot be liable for their
employees’ actions under a respondeat superior theory. . .Our cases have extended this limitation
to private entities. . . .The plaintiffs ask us to ‘revisit these holdings’ because they are based on
‘historical misreadings’ and we are ‘free to revisit and reject [our] extension of Monell to private
corporations.’. . As a preliminary matter, the plaintiffs have waived the issue of HPL’s respondeat
superior liability because they failed to raise it before the district court. . . . Even if we were to
reach the respondeat superior issue, we would not take the position urged by the plaintiffs. The
plaintiffs point to no ‘intervening on-point Supreme Court decision’ that would permit us to
overrule our prior cases. . . Our considered decision in Iskander is compatible with the holding of
every circuit to have addressed the issue. See Shields v. Illinois Dep 't of Corr., 746 F.3d 782, 790
& n. 2 (7th Cir.2014) (collecting cases). Because the issue was waived or, alternatively, because it
fails on the merits, we conclude that the plaintiffs’ argument for holding HPL liable on a
respondeat superior theory is unavailing.”); Washington v. Eaton, No. 3:20-CV-1111(VLB), 2021
WL 3291658, at *11 (D. Conn. Aug. 2, 2021) (“Strictly speaking, Monell dealt with a public
employer. However, in the Second Circuit, the principle that public employers are not liable for
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constitutional torts of their employees under 8 1983 has been extended to private employers. . . In
opposition, Plaintiff provides a five-page block citation of the Seventh Circuit’s decision in Shields
v. Illlinois Dep 't of Corr., 746 F.3d 782 (7th Cir. 2014), which explained in dicta that it would have
applied the doctrine of respondeat superior to the facts of that case. . . Plaintiff argues that neither
case cited by the university, Rojas v. Alexander’s Dep’t Store, Inc., 924 F.2d 406 (2d Cir. 1990)
and Wells v. Yale Univ., 2011 U.S. Dist. LEXIS 82453 (D. Conn. July 28, 2011), discuss the
arguments for limiting Monell’s application to private entities that were presented in Shields.
Shields advances a critical, but ultimately unavailing view that Monell’s rejection of respondeat
superior should be broadly reexamined and should not be extended to private entities. . .
Nevertheless, the panel in Shields recognized that it was bound by controlling precedent. . .
Shields acknowledged that every circuit to have considered the issue has extended Monell to
private entities, shielding employers from vicarious liability. . . Since Shields was decided, no
circuit has reversed its precedent nor adopted the panel’s reasoning in the first instance. Here, there
has been no intervening change in the law by the U.S. Supreme Court. Rojas v. Alexander’s Dep'’t
Store, Inc. remains binding precedent in the Second Circuit. Rojas is consistently applied. . .Given
the well-settled controlling law in this circuit, the Court dismisses Count Seven of the Complaint
without leave to amend.”); T.S. v. Twentieth Century Fox Television, No. 16 C 8303, 2017 WL
1425596, at *7 (N.D. Ill. Apr. 20, 2017) (“In Count V, Plaintiffs allege that the Fox Defendants
are liable for their employees’ and agents’ conduct in relation to Plaintiffs’ § 1983 due process
claim under the theory of respondeat superior. Plaintiffs base this claim on dicta in the Seventh
Circuit’s decision Shields v. Illinois Dept. of Corr., 746 F.3d 782, 789 (7th Cir. 2014), to preserve
their argument as an alternative basis for liability in case this dicta becomes law. To clarify, in
Shields, the Seventh Circuit recognized that under 8 1983 a private corporation cannot be held
liable based on the employee-employer relationship, namely, respondeat superior, but that this
issue deserved ‘fresh consideration’ in the future. See id. at 789 (citing Iskander v. Village of Forest
Park, 690 F.2d 126, 128 (7th Cir. 1982)). The Court thus grants the Fox Defendants’ motion with
prejudice.”); Scheidler v. Metro. Pier & Exposition Auth., No. 16-CV-4288, 2017 WL 1022077,
at *3 (N.D. Ill. Mar. 16, 2017) (“First, Plaintiff states that his argument that MPEA ‘is liable for
the unconstitutional acts of its private agent, NP1, under the doctrine of respondeat superior’ is
only an ‘alternative basis for liability.’. . Plaintiff’s ‘alternative’ argument is that ‘the current law
on respondeat superior under Monell should be modified or reversed * * * so as to apply to a
municipality such as MPEA in the context of a § 1983 claim.’. Plaintiff’s reasons for reversing
Monell are that the ‘lack of respondeat superior liability under Monell is a much-criticized
doctrine, especially in light of government privatization’ and permitting vicarious liability would
be ‘consistent with other contexts’ where a corporation is barred from ‘evad[ing] its own statutory
liability.’. .Plaintiff’s argument is a non-starter. In 1978, the Supreme Court held that ‘a
municipality cannot be held liable under § 1983 on a respondeat superior theory.’. . In light of its
place in the federal judicial hierarchy, this Court cannot reverse the Supreme Court and nearly
forty years of Seventh Circuit precedent adhering to Monell by holding that respondeat superior
is now a viable theory of municipal liability under Section 1983. This Court is bound to follow
Monell, and thus Plaintiff’s ‘alternative basis of liability’ fails to state a claim as a matter of law.”)
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See also Baker v. Fishman, No. CVV147583PGSTJB, 2017 WL 2873381, at *3 n.3 (D.N.J. July 5,
2017) (“Although the Court is constrained to follow the Third Circuit’s non-precedential decision
in Weigher, some courts have decided differently. See, e.g., Hutchison v. Brookshire Bros., Ltd.,
284 F. Supp. 2d 459, 472-73 (E.D. Tex. 2003); Groom v. Safeway, Inc., 973 F. Supp. 987, 991 n.4
(W.D. Wash. 1997). As another court in this district opined:
The policy considerations which prompted the Supreme Court to reject qualified immunity
for private prison guards are the same considerations which suggest that private
corporations providing public services, such as prison medical care, should not be immune
from respondeat superior liability under § 1983. In the context of a claim that the
deprivation of medical care amounted to a constitutional violation, proof of such claim
would almost certainly prove a case of ordinary state law malpractice where respondeat
superior would apply. It seems odd that the more serious conduct necessary to prove a
constitutional violation would not impose corporate liability when a lesser misconduct
under state law would impose corporate liability.
Taylor v. Plousis, 101 F. Supp. 2d 255, 263 n.4 (D.N.J. 2000).”); Pindak v. Dart, 125 F.Supp.3d
720, 764-65 (N.D. 1ll. 2015) (“In light of the Seventh Circuit’s willingness to revisit Iskander,
Plaintiffs urge this court to hold Securitas vicariously liable for the actions of its employees under
a theory of respondeat superior, even if they fail to establish that Truman and Kelly acted pursuant
to an official policy or custom. The court is sympathetic to Plaintiffs’ request. In addition to the
problems that the Seventh Circuit aptly identified in Shields, this case illustrates another kind of
problem that arises from Iskander’s holding. Often, as may ultimately be the case here, there will
be no individual ‘final policymaker’ or ‘final policy decision’ by the private corporation. Rather,
the authority to determine the private entity’s policies and procedures will be divided among the
private corporation and the relevant government agency or agencies. This case for example,
presents much more complicated relationships between governmental and private entities than the
Seventh Circuit considered in Shields. Here, the Public Building Commission (a municipal entity),
hired MBRE (a private company) to manage the public building. MBRE in turn contracted with
SMI, which was purchased by Securitas, and which itself employs subcontractors (for example,
Waters is an employee of Star Detective Agency, a Securitas subcontractor. . . In addition to the
diffuse responsibilities within an organization—as the Court of Appeals noted in Shields — these
complex relationships spread responsibility across public and private entities. In this case, for
example, Coleman explained that several people were involved in updating the Post Orders. . ..
This divided and overlapping authority presents difficult questions regarding causation and
complicates the task of identifying who, if anyone, has final ‘policymaking’ authority within the
meaning of Monell. As the Appellate Court recognized in Shields, these legal standards
simultaneously encourage government agencies to delegate responsibility to private corporations
and encourage those private corporations to structure their operations to evade liability. . . . While
the court is sympathetic to Plaintiffs’ request, it remains bound by the holding in Iskander. After
Shields, the Seventh Circuit revisited the question of permitting respondeat superior liability for
private entities in 8 1983 actions, but once again demurred because the plaintiffs had not preserved
the question at the district court. . . In dicta, however, the Seventh Circuit cautioned that Iskander
remains the law. . . .Because Iskander precludes vicarious liability, the court is required to grant
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summary judgment to Securitas on Count I11.””); Medrano v. Wexford Health Sources, Inc., No.
13 C 84,2015 WL 4475018, at *7 (N.D. Ill. July 21, 2015) (“Medrano. . . urges the Court to deny
Wexford’s motion to dismiss the respondeat superior claim on the basis of the reasoning expressed
in Shields v. Illinois Department of Corrections, in which the Seventh Circuit questioned the
rationale expressed in precedential case law for prohibiting respondeat superior liability for
corporations under § 1983. . .Despite the Shields panel’s reasoning, this Court is bound to follow
existing precedent. . . The Seventh Circuit was clear that the law of this Circuit ‘still extends Monell
[and its prohibition on respondeat superior liability] from municipalities to private corporations.’.
. And shortly after its decision in Shields, the Seventh Circuit indicated it would not apply
respondeat superior liability under § 1983 to corporations until an ‘intervening on-point Supreme
Court decision’ requires it. Hahn v. Walsh, 762 F.3d 617, 640 (7th Cir.2014), reh’g and suggestion
for reh’g en banc denied (Sept. 9, 2014). Thus, Medrano’s claim against Wexford based on
respondeat superior must be dismissed.”); Shehee v. Saginaw Cnty., No. 13-13761, 2015 WL
58674, at *6-8 (E.D. Mich. Jan. 5, 2015) (“The Supreme Court has never extended Monell to
private corporations acting under color of state law. But nearly every circuit to examine the issue,
including the Sixth Circuit, has done so. See Street v. Corr. Corp. of Am., 102 F.3d 810, 818 (6th
Cir.1996) (quoting Harvey v. Harvey, 949 F.2d 1127, 1129-30 (11th Cir.1992) (collecting cases)).
It is not clear why. Street v. Correctional Corporation of America was the first Sixth Circuit case
to extend Monell to private corporations. It did so without any meaningful explanation as to why
private corporations should be insulated from vicarious liability. The court’s more recent decisions
provide no additional insight. See Rouster v. Cnty. of Saginaw, 749 F.3d 437, 453 (6th Cir.2014);
Savoie v. Martin, 673 F.3d 488, 494 (6th Cir.2012); Johnson v. Karnes, 398 F.3d 868, 877 (6th
Cir.2005). Perhaps it is time to question the rationale for allowing private contractors to avoid
liability for the acts of its employees. [citing and quoting from Shields v. Illinois Dept. of
Corrections, 746 F.3d 782, 794 (7th Cir.2014)] A 2005 New York Times investigation described
Prison Health Services as providing ‘flawed and sometimes lethal’ medical care. . . New York
state investigators examining PHS ‘say they kept discovering the same failings: medical staffs
trimmed to the bone, doctors under-qualified or out of reach, nurses doing tasks beyond their
training, prescription drugs withheld, patient records unread and employee misconduct
unpunished.’. . One investigation found that the doctor overseeing care in several upstate New
York State jails phoned in his treatment orders from Washington. . . In one investigative report,
the chairman of the New York commission’s medical review board criticized PHS for being °
“reckless and unprincipled in its corporate pursuits, irrespective of patient care.”. . © “The lack of
credentials, lack of training, shocking incompetence and outright misconduct” of the doctors and
nurses in the case was “emblematic of P.H.S. Inc.’s conduct as a business corporation, holding
itself out as a medical care provider while seemingly bereft of any quality control.””. . ‘[I]n cutting
costs,” the New York Times reported, ‘[PHS] has cut corners.’. . Although the defendants offer
several reasons why Dr. Lloyd changed Shehee’s medication, it appears that cost may have been
a motivating factor. Respondeat superior liability would provide a powerful counter-weight to the
financial incentive to skimp on patient care. Shields makes that case, too, providing a compelling
argument for treating private corporations differently than government municipalities.
Nonetheless, this Court is bound by Sixth Circuit precedent, and Street v. Corrections Corp. of
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America, 102 F.3d 810, 818 (6th Cir.1996), remains good law. Unless the Sixth Circuit reverses
course, respondeat superior provides no basis to hold a private corporation liable for the tortious
acts of its employees. PHS cannot be held liable for Dr. Lloyd’s treatment decisions.”); Horton v.
City of Chicago, No. 13-CV-06865, 2014 WL 5473576, at *4 n.2 (N.D. Ill. Oct. 29, 2014) (“In
Shields v. Illinois Dep’t of Corr., 746 F.3d 782 (7th Cir.2014), the Seventh Circuit suggested that
it may overrule precedents establishing that private corporations cannot be found liable for § 1983
violations under a theory of respondeat superior. However, as long as those precedents remain
good law, the Court is bound to apply the current rule that respondeat superior liability does not
exist under § 1983, even where a corporate defendant acts under color of state law.”); Herrera v.
Santa Fe Pub. Sch., 41 F.Supp.3d 1027, 1179-80 (D.N.M. 2014) (“Monell applies to corporations,
including ASI New Mexico. Despite the Court’s initial puzzlement in the hearing, it is clear under
Tenth Circuit law, and has been for decades, that Monel/’s rule against vicarious liability applies
to private corporations. . . . There is a fair question whether this is a wise rule. The Honorable
David Frank Hamilton, Circuit Judge for the United States Court of Appeals for the Seventh
Circuit, in an opinion which the Honorable Richard A. Posner, Circuit Judge for the United States
Court of Appeals for the Seventh Circuit, joined, criticized this rule at length, noting that, in his
view, Monell’s rule against vicarious liability incorrectly reads history, and stating that, in his
view, the consensus among the federal courts of appeals extending Morell’s rule to private
corporations was an error. [citing Shields] The Court agrees. Whatever the merits of this argument,
however, Tenth Circuit precedent binds the Court on this point.”); Revilla v. Glanz, 8 F.Supp.3d
1336, 1339-41 (N.D. Okla. 2014) (“While the Supreme Court has only applied Monell to
municipalities, the Circuit Courts of Appeal have applied Monell to private entities, acting under
color of law, that are sued under 42 U.S.C. § 1983. . .Thus, private corporations may not be held
liable under 8 1983 based upon respondeat superior, but may only be held liable where their
policies caused a constitutional violation. . . The Seventh Circuit, very recently, called into question
the reasoning behind applying Monell to private corporations. . . .The reasoning of Shields, and its
thorough analysis of Supreme Court precedent, provides potent arguments for not extending
Monell to private corporations like CHC. However, this Court is bound to follow Tenth Circuit
precedent, and the settled law in all Circuits to have decided the issue is that Monell extends to
private corporations and thus they cannot be held liable on a respondeat superior basis for their
employees’ conduct. Accordingly, in order to state a § 1983 claim against CHC, plaintiffs must
satisfy Monell and must allege facts to show the existence of a CHC policy or custom by which
each plaintiff was denied a constitutional right and that there is a direct causal link between the
policy or custom and the injury alleged.”); Smith v. Corrections Corp. of America, Inc., 674
F.Supp.2d 201, 205 n.3 (D.D.C. 2009) (Several judges of this Court have concluded that for a
private corporation to be held liable for the actions of its employees, a plaintiff must prove the
employees acted pursuant to a corporate policy or custom. See, e.g., Jackson v. Correctional Corp.
of Am., 564 F.Supp.2d 22, 27- 28 (D.D.C. 2008); Gabriel v. Corrections Corp. of Am., 211
F.Supp.2d 132, 137-38 (D.D.C. 2002). These cases based their holdings in part on the reasoning
that where a private corporation provides a service ordinarily provided by a municipality, the
corporation ‘stands in the shoes of the municipality and is subject to the same liability.” Jackson,
564 F.Supp.2d at 27. Although these cases reach the correct result, the Court will not adopt their
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reasoning — the Supreme Court has never suggested that where a private actor under contract with
the state exercises power traditionally reserved to a state, that private actor is clothed with the
liabilities and immunities of the state. Were the reasoning of these cases correct, a plaintiff who
wanted to bring a section 1983 claim against a private actor exercising a traditional state
prerogative would be barred from doing so because a state is not a ‘person’ within the meaning of
section 1983. See Will v. Mich. Dep 't of State Police, 491 U.S. 58, 71 (1989). No decision of the
Supreme Court has adopted such a limited reading of section 1983. Cf. Correctional Servs. Corp.
v. Malesko, 534 U.S. 61, 82 (2001) (Stevens, J., dissenting) (Supreme Court jurisprudence
recognizes general rule that ‘state prisoner may sue a private prison for deprivation of
constitutional rights”).”); Cortlessa v. County of Chester, No. Civ.A. 04-1039, 2006 WL 1490145,
at *3, *4 (E.D. Pa. May 24, 2006) (“Count IX alleges that Primecare is liable, pursuant to 42
U.S.C. § 1983, for violations of Plaintiff’s Eighth Amendment right to medical treatment while
incarcerated. Stated differently, Plaintiff claims that Primecare is responsible, on the basis of
respondeat superior liability, for the deliberate indifference of its employees towards Plaintiff’s
serious medical needs. Primecare has argued that it cannot be held liable under a theory of
respondeat superior liability because it is an independent contractor for a municipality and, as
such, should enjoy protection from vicarious liability similar to that granted to municipalities in
Monell . ... Primecare cites to Natale v. Camden County Correctional Facility, 318 F.3d 575 (3d
Cir.2003) and a variety of decisions from other Circuit Courts and District Courts, for the
proposition that private corporations such as Primecare cannot be held liable under Section 1983
on the basis of respondeat superior. . .. The Court has analyzed this issue and reaches the following
conclusions. First, the issue of whether immunity from respondeat superior liability under Section
1983 extends to private contractors was not one of the two issues presented to the Natale Court. .
. The language relied on by Primecare is therefore merely dicta. As such, there is currently no
Third Circuit authority requiring a decision in favor of Primecare. Second, the Court finds that
there is clear disagreement among the federal courts concerning this issue. Both parties have cited
persuasive authority for different conclusions. . . . Third, even if Primecare is correct and a
Monell-type immunity applies to it, an entity entitled to such immunity can still potentially be held
liable under Section 1983 based on a theory of failure to train its employees, which Plaintiff
alleges. . . At this stage, therefore, the Court is not prepared to conclude that Primecare is entitled
to summary judgment on this claim.”); Hutchison v. Brookshire Brothers, Ltd., 284 F.Supp.2d
459,472, 473 (E.D.Tex. 2003) (“The court now turns to the question of Brookshire Brothers’
liability. Defendants’ argue that, even if Plaintiff succeeds in proving concert of action between
McCown and Shelton, Plaintiff’s Fourth Amendment claim against Brookshire Brothers ought to
be dismissed because ‘[o]bviously there is no respondeat superior for § 1983 purposes.’. . Where
Defendants brush aside Plaintiff’s claim in a single sentence, the court finds a more complicated
issue. What is clear is that Defendants have cited the wrong precedent to support their statement
of law. Collins v. City of Harker Heights stands for the proposition that a municipality (and not a
private employer) generally ‘is not vicariously liable under § 1983 for the constitutional torts of
its agents.’. . .1t is not so clear, however, that a private employer cannot be held vicariously liable
under § 1983 when its employees act under color of law to deprive customers of constitutional
rights. The court can find no case that supports this proposition, and the language of § 1983 does
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not lend itself to Defendants’ reading. . . . Though the Supreme Court has stated that § 1983
‘cannot be easily read to impose liability vicariously on governing bodies solely on the basis of
the existence of an employer-employee relationship with a tortfeasor,” . . . the Court has made no
similar statement regarding private employers. Indeed, there would be no textual basis for such a
statement. Additionally, the court finds no persuasive policy justification for shielding private
employers from vicarious liability. While the Supreme Court has found that Congress did not want
to create a ‘federal law of respondeat superior ¢ imposing liability in municipalities in the § 1983
context because of ‘all the constitutional problems associated with the obligation to keep the
peace,’. . . this court cannot find any similar concerns implicated in the private context. Imposing
liability on private corporations affects neither the state’s police power nor its ability to regulate
its municipalities. Instead, allowing the imposition of vicarious liability would seem to keep
Congress within its broad power to regulate interstate commerce. Thus, no significant federalism
issues are raised when private employers are held liable for the constitutional torts of their
employees. For these reasons, the court holds that neither Monell nor its progeny can be read to
shield private corporations from vicarious liability when their employees have committed a § 1983
violation while acting within the scope of their employment. If Plaintiff can demonstrate that
Shelton committed a Fourth Amendment violation in the course of his employment, Brookshire
Brothers may be held liable. Such a violation would be ‘within the scope of employment’ if it were
¢ ‘actuated, at least in part, by a purpose to serve the [employer],” even if it is forbidden by the
employer.’ . . The court infers that the scope of Shelton’s responsibilities to Brookshire Brothers
includes handling customer disputes and ensuring that customers pay for their gas; this may be
reasonably inferred from Plaintiffs deposition testimony and Hill’s statement that Plaintiff had to
talk to her manager. . . Shelton’s actions, as alleged by Plaintiff, allow the further inference that
he was motivated at least in part by a desire to serve Brookshire Brothers. Though Shelton
allegedly placed the siphoned gasoline into his own gas tank and collected no money for
Brookshire Brothers, there is some evidence that Shelton first tried to collect on the alleged debt
and resolve the dispute in favor of his employer. . .Thus Plaintiff has succeeded in demonstrating
a genuine issue of material fact with regard to whether Shelton was acting within the scope of his
employment. Defendants’ motion for summary judgment is DENIED with respect to Brookshire
Brothers on this claim.”); Taylor v. Plousis, 101 F. Supp.2d 255, 263 & n.4 (D.N.J. 2000)
(“Neither the Supreme Court nor the Third Circuit has yet determined whether a private
corporation performing a municipal function is subject to the holding in Monell. However, the
majority of courts to have considered the issue have determined that such a corporation may not
be held vicariously liable under § 1983. [citing cases] . . . . Although the majority of courts to have
reached this conclusion have done so with relatively little analysis, treating the proposition as if it
were self-evident, the Court accepts the holdings of these cases as the established view of the law.
However, there remains a lingering doubt whether the public policy considerations underlying the
Supreme Court’s decision in Monell should apply when a governmental entity chooses to discharge
a public obligation by contract with a private corporation. . . . An argument can be made that
voluntarily contracting to perform a government service should not free a corporation from the
ordinary respondeat superior liability. A parallel argument involves claims of qualified immunity
which often protect government officials charged with a constitutional violation. If a private
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corporation undertakes a public function, there is still state action, but individual employees of that
corporation do not get qualified immunity. . . . The policy considerations which prompted the
Supreme Court to reject qualified immunity for private prison guards are the same considerations
which suggest that private corporations providing public services, such as prison medical care,
should not be immune from respondeat superior liability under 8§ 1983. In the context of a claim
that the deprivation of medical care amounted to a constitutional violation, proof of such claim
would almost certainly prove a case of ordinary state law malpractice where respondeat superior
would apply. It seems odd that the more serious conduct necessary to prove a constitutional
violation would not impose corporate liability when a lesser misconduct under state law would
impose corporate liability.”).

On the liability of private corporations for failure to train, see Miller v. City of Chicago, No. 19
CV 4096, 2019 WL 6173423, at *2 (N.D. Ill. Nov. 20, 2019) (not reported) (“Miller’s claims
against Rodeway fail for another reason. Even if Rodeway or its employee acted under color of
state law, a private corporation is treated like a municipality for 8 1983 purposes. Gaston v. Ghosh,
920 F.3d 493, 494-95 (7th Cir. 2019); Shields v. Ill. Dep't of Corr., 746 F.3d 782, 789 (7th Cir.
2014). So, like a municipality, a corporation is not subject to vicarious liability for the actions of
its employees. . . To prevail on her claim, Miller must allege that the constitutional violation
resulted from an ‘unconstitutional policy or custom of the corporation itself.’. . Miller has not
adequately alleged that her injuries were the result of Rodeway’s ‘official policy or custom.’. .
Miller argues that Rodeway did not train its employees to refuse access to police officers
requesting access to guests’ rooms absent a search warrant, exigency, or consent. She labels this
failure to train a policy. But liability attaches only where the corporation’s policymakers make ‘a
deliberate choice to follow a course of action’ from ‘among various alternatives.’. . A failure to
provide adequate training may be a basis for liability—if it has a direct casual connection to
plaintiff’s injury—but ‘the plaintiff must show that the failure to train reflects a conscious choice
among alternatives that evinces a deliberate indifference to the rights of the individuals with whom
those employees will interact.”””); Piercy v. Warkins, No. 14 CV 7398, 2017 WL 1477959, at *15—
16 (N.D. Ill. Apr. 25, 2017) (“ACH argues that it cannot be held liable for failing to train the
correctional officers, because ACH is only responsible for training its own employees. But courts
in this district have allowed a private corporation to be liable for failing to train correctional
officers on matters relating to the private corporation’s responsibilities. . . Correctional officers
would provide ACH employees with information about inmates’ health, so ACH had a contractual
interest in the officers’ practice for obtaining and communicating that information. Indeed, there
is evidence that correctional officers did give ACH employees information about inmates’ medical
conditions. . .There is enough evidence to create a dispute about whether correctional officers knew
Piercy was vomiting blood, but failed to tell medical staff. Had they been adequately trained on
how to use the protocols, Plaintiff contends, they would have known what to do about Piercy’s
bloody vomit—specifically, they would have known to contact the ACH medical providers.
Assuming that ACH required jail officials to use these protocols (which the court must do on
Defendants’ summary judgment motion), Plaintiff claims that ACH did not train the officers on
(1) when to consult the protocols that were intended to govern how the officers treated inmates
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when medical personnel were not present, and (2) how to reconcile allegedly conflicting protocols.
Defendants claim that Plaintiff’s argument that officers were not adequately trained about whether
to consult the protocols at all is a ‘red herring because the officers never consulted the protocols
regarding Piercy.’. . ACH seems to argue that if the officers had consulted the protocols, then they
would have called the provider . . . implying the fault lies, at most, with the officers, not ACH. But
that is beside the point—when faced with an inmate who was vomiting blood, which the protocols
clearly treat as a dire situation requiring immediate medical attention, officers did not consult them.
The evidence of how much training officers received, moreover, is sufficiently vague that a
reasonable jury could conclude that it was inadequate. Defendants also argue that more training
on when to consult the protocols would not have ‘affected the outcome’ for Piercy. . . Defendants
again try to distinguish Awalt, where the court concluded that there was sufficient evidence for a
jury to find that the failure to give the officers general training about when to consult medical
professionals caused an inmate’s death, after officers did not alert medical staff that he was having
a seizure. . . Here, contrary to Defendants’ argument, the evidence of causation is even clearer:
Defendants themselves acknowledge that if the officers had consulted the protocols, they probably
would have alerted medical staff to Piercy’s condition.”)

The Supreme Court has resolved the question of whether Monell applies to claims for only
declaratory or prospective relief. See Los Angeles County, Cal. v. Humphries, 131 S.Ct. 447, 451,
452 (2010) (“We conclude that Monell’s holding applies to § 1983 claims against municipalities
for prospective relief as well as to claims for damages. . . . The language of § 1983 read in light of
Monell’s understanding of the legislative history explains why claims for prospective relief, like
claims for money damages, fall within the scope of the ‘policy or custom’ requirement. Nothing
in the text of § 1983 suggests that the causation requirement contained in the statute should change
with the form of relief sought. . . . Respondents further claim that, where prospective relief is at
issue, Monell is redundant. They say that a court cannot grant prospective relief against a
municipality unless the municipality’s own conduct has caused the violation. Hence, where such
relief is otherwise proper, the Monell requirement ‘shouldn’t screen out any case.’. . To argue that
a requirement is necessarily satisfied, however, is not to argue that its satisfaction is unnecessary.
If respondents are right, our holding may have limited practical significance. But that possibility
does not provide us with a convincing reason to sow confusion by adopting a bifurcated relief-
based approach to municipal liability that the Court has previously rejected. . . . For these reasons,
we hold that Monell’s ‘policy or custom’ requirement applies in § 1983 cases irrespective of
whether the relief sought is monetary or prospective.”). See also Snyder v. King, 745 F.3d 242,
250 (7th Cir. 2014) (“Both the parties and the district court spoke about the possibility of injunctive
and declaratory relief against the County Defendants as though it were an issue totally distinct
from whether Snyder adequately stated a Monell claim against those defendants. That was
incorrect. The Supreme Court has squarely held that Monell’s ‘policy or custom’ requirement
applies in Section 1983 cases irrespective of whether the relief sought is monetary or prospective.
Los Angeles Cnty., Cal. v. Humphries, 131 S.Ct. 447, 453-54 (2010). Snyder cannot obtain
injunctive or declaratory relief against the County Defendants for the same reason he cannot obtain
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nominal damages: he has not adequately pleaded a suit against them. It is therefore unnecessary to
consider whether any claim for injunctive relief is moot.”).

See also Yoshikawa v. Seguirant, 41 F.4th 1109, 1116 (9th Cir. 2022) (“Although most
circuits have continued to follow Jettand deny a private right of action against state
actors, see Buntin v. City of Boston, 857 F.3d 69, 72 n.3 (1st Cir. 2017) (cataloguing cases), we
have held that the Civil Rights Act of 1991 statutorily overruled Jett. Fed'n of Afr. Am.
Contractors v. City of Oakland, 96 F.3d 1204, 1210-14 (9th Cir. 1996). We thus recognize a 8
1981 damages action against state actors.”); Felton v. Polles, 315 F.3d 470, 482 (5th Cir. 2002)
(“[R]equiring § 1981 claims against state actors to be pursued through 8 1983 is not a mere
pleading formality. One of the reasons why the § 1981 claim in this situation must be asserted
through § 1983 follows. Although respondeat superior liability may be available through 8 1981,
. . . it is not available through § 1983...”); United States v. City of Columbus, No.
CIV.A.2;99CV1097, 2000 WL 1133166, at *8 (S.D. Ohio Aug. 3, 2000) (“In City of Canton . . .,
the Supreme Court reaffirmed its rejection of liability under § 1983 based on a theory of vicarious
liability because federal courts ‘are ill-suited to undertake’ the resultant wholesale supervision of
municipal employment practices; to do so, moreover, ‘would implicate serious questions of
federalism.” This Court concludes that [42 U.S.C.] § 14141 is properly construed to similar effect.
Its language does not unambiguously contemplate the possibility of vicarious liability and such
legislative history as exists manifests a congressional intent to conform its substantive provisions
to the standards of § 1983. . . . The Court therefore construes § 14141 to require the same level of
proof as is required against municipalities and local governments in actions under § 1983.”).

NOTE: In Barbara Z. v. Obradovich, 937 F. Supp. 710, 722 (N.D. Ill. 1996), the court addressed
the issue of “whether a political subdivision of a state, such as the School District, can sue (as
opposed to being sued) under section 1983.” The court concluded that a school district is not an
“other person” that can sue within the meaning of section 1983. Id. Accord Housing Authority of
Kaw Tribe of Indians of Oklahoma v. City of Ponca City, 952 F.2d 1183, 1192 (10th Cir.1991);
School Dist. of Philadelphia v. Pennsylvania Milk Marketing Bd., 877 F.Supp. 245, 251 n. 3.
(E.D.Pa.1995); Contra South Macomb Disposal Authority v. Washington Tp., 790 F.2d 500, 503
(6th Cir.1986); Santiago Collazo v. Franqui Acosta, 721 F.Supp. 385, 393 (D.Puerto Rico 1989).

See also Fort Lauderdale Food Not Bombs v. City of Fort Lauderdale, 11 F.4th 1266, 1276-83
(11th Cir. 2021) (“[T]he City argues that FLFNB, as an unincorporated association, is not a
‘person’ that may bring suit under § 1983. . . . There is some historical support for the City’s
reading, but this view stands in tension with the text’s ordinary meaning, Supreme Court precedent,
successive amendments to § 1983, and longstanding, settled practice. Absent clear direction from
the Supreme Court, we decline the City’s invitation to bar all unincorporated associations (other
than unions) from being able to sue under § 1983. . . . Monell, Ngiraingas, and Will each
interpreted the first use of the word ‘person’ in § 1983, which relates to which entities may be
proper 8 1983 defendants — ‘[e]very person’ who under color of law causes a deprivation of
federal rights shall be liable to the party injured. By contrast, today we interpret § 1983’s second
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use of the word ‘person’ — ‘any citizen or other person’ -- a phrase that delineates which entities
may be proper § 1983 plaintiffs. . . . In order to decide whether FLFNB has a cause of action in
this case, we must determine whether ‘other persons,” in addition to including non-citizen
individuals and corporate entities, extends to unincorporated associations. . . . All told, historical
context suggests that the word “person” as used in Section 1 of the 1871 Civil Rights Act did not
extend to unincorporated associations. But this does not end the analysis, because we are not
interpreting Section 1 of the 1871 Civil Rights Act. Instead, we must apply § 1983 of Title 42 of
the United States Code as it exists today, that is, as thrice amended since its initial enactment in
1871. We must therefore account for any changes in the legal meaning of ‘person’ that may have
informed Congress’s decision to perpetuate that term across amended versions of 8 1983. ... [Bly
the time of the 1979 and 1996 amendments to 8 1983, federal law made it quite clear that
unincorporated associations were ‘persons’ that could sue to enforce constitutional rights
under 8 1983. It is telling that against this backdrop, Congress did not choose to restrict the scope
of the term ‘person’ when it re-enacted amended versions of § 1983. . . Whatever ‘person’ meant
in 1871, its meaning included unincorporated associations by the time Congress ‘perpetuated’ the
word ‘person’ in new versions of § 1983 in 1979 and 1996. . . Even setting these textual and
historical considerations aside, Allee suggests that an unincorporated entity like FLFNB, just like
the unincorporated union in that case, is a ‘person’ for § 1983 purposes. . . .[T]he Court concluded,
without limiting its reasoning, that unincorporated unions were 8 1983 ‘persons.’. . . In keeping
with a broad reading of Allee, most federal courts to have confronted the question of whether a
non-union unincorporated association is a ‘person’ under § 1983 have answered in the affirmative.
[collecting cases] Moreover, there is a longstanding and robust practice of treating unincorporated
associations as proper § 1983 plaintiffs as a matter of course. The Eleventh Circuit and an array of
other courts have evaluated § 1983 claims brought by all manner of unincorporated associations
seeking to vindicate a diverse array of constitutional interests -- including the Orlando and Santa
Monica local Food Not Bombs chapters -- without even hinting that they lacked a § 1983 cause of
action. [collecting cases] . . . . The Tenth Circuit, which holds that unincorporated associations
cannot sue under § 1983, stands alone against the trend of treating unincorporated associations as
‘persons.’. . . At bottom, in enacting 8 1983, Congress ‘intended to give a broad remedy for
violations of federally protected civil rights.’. . . Absent some indication from the Supreme Court
that unincorporated associations are not ‘persons,” we decline the City’s invitation to upset
longstanding practice recognizing that unincorporated associations are ‘persons’ that may sue
under § 1983. . . We hold that FLFNB is a person that may bring suit under § 1983.”); Rural
Water District No. 1 v. City of Wilson, 243 F.3d 1263, 1274 (10th Cir. 2001) (agreeing with Sixth
Circuit in South Macomb and holding that water district, a quasi-municipality, could sue under 8
1983 to enforce federal statutory rights).

E. Individual Capacity v. Official Capacity Suits

When a plaintiff names an official in his individual capacity, the plaintiff is seeking “to
impose personal liability upon a government official for actions he takes under color of state law.”
Kentucky v. Graham, 473 U.S. 159, 165 (1985). See also Community House, Inc. v. City of Boise,
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Idaho, 623 F.3d 945, 966 (9th Cir. 2010) (“We simply cannot find anything in the record that
suggests that either the parties or the district court appreciate the difference between personal and
official capacity § 1983 lawsuits. When asked during oral argument about the capacities of the
defendants, CHI’s counsel could not recall what was in the complaint. Thus, it is an appropriate
time to republish the Supreme Court’s explanation of this important distinction.”) [The court goes
on to reference language from Kentucky v. Graham].

See also Tran v. City of Holmes Beach, No. 19-13470, 2020 WL 4036588, at* __ n.3
(11th Cir. July 17, 2020) (not reported) (“The City and the Department assert, as another reason
why the third amended complaint is a shotgun pleading, that the Hazens have failed to specify in
what capacity many of the defendants are being sued. The Hazens allege that they are suing the
unnamed city and state officials in their ‘official or individual capacity.’ . . . That is a failing, the
argument goes, because it affects how those officials must defend against the Hazens’ claims: in
an individual-capacity claim a defendant may assert the defense of qualified immunity, . .. while
in an official-capacity claim the plaintiff must establish that a governmental ‘policy or custom’
was behind the alleged violation of federal law, see Hafer v. Melo, 502 U.S. 21, 25 (1991). That
may (or may not) be a reason to dismiss a complaint as a shotgun pleading. A number of district
courts in this Circuit have ruled that it is. [collecting cases] But we need not decide that question
because multiple grounds for dismissal are not required.”); Enoch v. Hamilton County Sheriff’s
Office, No. 19-3428, 2020 WL 3100192, at *3 (6th Cir. June 11, 2020) (not reported) (“[S]tate
officials sued in their individual capacities may not avail themselves of the State’s
sovereign immunity. See Hafer v. Melo, 502 U.S. 21, 31 (1991). Here, Enoch and Corbin sued the
Deputies for money damages in their individual capacities. . . Therefore, Defendants-Appellants’
defense of immunity under the Eleventh Amendment fails as a matter of law.”); Gordon v.
Schilling, 937 F.3d 348, 362 (4th Cir. 2019) (“[T]he defendants assert that Amonette can be held
liable only in his official capacity for creating and enforcing the challenged policies. We disagree.
The defendants are correct that Gordon pursues a deliberate indifference claim against Amonette
in his personal capacity in that Gordon ‘seek[s] to impose personal liability’ on Amonette for
actions that he took ‘under color of state law.’. . The defendants are incorrect, however, in their
assertion that a person injured by an unconstitutional policy is limited to an official-capacity claim
against the official who created or enforced that policy. [collecting cases] For the aforementioned
reasons, we are satisfied that genuine issues of material fact exist as to Gordon’s deliberate
indifference claim against Amonette.”); United Pet Supply, Inc. v. City of Chattanooga, Tenn.,
768 F.3d 464, 484 & n.3 (6th Cir. 2014) (“We have always understood qualified immunity to be a
defense available only to individual government officials sued in their personal capacity. ‘As
qualified immunity protects a public official in his individual capacity from civil damages, such
immunity is unavailable to the public entity itself.”. . That McKamey is a private entity acting in
a governmental capacity does not change the unavailability of qualified immunity as a defense in
an official-capacity suit. Just as the City of Chattanooga cannot assert qualified immunity as a
defense against an official-capacity suit, neither can Walsh, Nicholson, Hurn, or McKamey. . . .
We note that in Bartell we permitted a non-profit entity to assert qualified immunity in a case
where it was not specified whether the defendants were sued in their official or individual capacity.
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.. Because we previously permitted a corporate defendant to assert qualified immunity as a defense
to an individual-capacity suit, . . . and because permitting an assertion of qualified immunity as a
defense to an official-capacity suit would conflict with clear Supreme Court precedent, we
presume that Bartell involved an assertion of qualified immunity only in the defendants’ individual
capacity. A handful of other circuits have permitted private corporations to assert qualified
immunity, but all of the cases were similarly unclear as to whether the suit was in the corporation’s
personal capacity or official capacity. [collecting cases]”); Benison v. Ross, 765 F.3d 649, 665
(6th Cir. 2014) (“[P]ersonal immunity defenses, such as absolute immunity or qualified immunity,
are not available to government officials defending against suit in their official capacities.
Kentucky v. Graham, 473 U.S. 159, 16667 (1985). The Benisons’ surviving claims are based
solely on actions taken by CMU as an entity. Although President Ross, Provost Shapiro, and Dean
Davison discussed the decision to file a lawsuit against Kathleen to seek recovery of her sabbatical
pay, it was CMU, not its individual administrators, that had a legally enforceable contract right.
Thus, CMU as an entity filed the lawsuit against Kathleen in state court. Moreover, there is no
evidence that any of the individual defendants participated in the decision to place a hold on
Christopher’s transcript. As with the filing of the lawsuit, it was CMU as an entity that held
Christopher’s transcript because of his outstanding tuition balance. Accordingly, President Ross,
in his official capacity as a representative of CMU, is the only defendant against which the
Benisons may proceed. Because public officials may not assert qualified immunity as a shield in
their official capacities, no defendant has the capacity to claim qualified immunity as a defense.
Therefore, the Benisons’ claims based on CMU’s decision to file a lawsuit against Kathleen and
to place a hold on Christopher’s transcript were not properly dismissed on summary judgment as
against President Ross in his official capacity.”); Essex v. County of Livingston, No. 11-2246,
2013 WL 1196894, *2-*4 (6th Cir. Mar. 25, 2013) (unpublished) (““As an initial matter, it seems
that this area of the law has confused the parties involved in this case. In the instant case, the 8§
1983 claim against Bezotte is asserted against him in his individual capacity. An individual-
capacity claim is distinct from a claim against a defendant in his official capacity. . . The former
claim may attach personal liability to the government official, whereas the latter may attach
liability only to the governmental entity. . . In other words, an official-capacity claim is merely
another name for a claim against the municipality. . . Claims asserted against the municipality are
not entitled to the qualified-immunity defense and, thus, such claims cannot be resolved on
interlocutory appeal unless they are necessarily resolved by our qualified-immunity determination
on the individual-capacity claims. . .In a case such as this, where the supervisor is also the
policymaker, an individual-capacity claim may appear indistinguishable from an official-capacity
or municipal claim, but these failure-to-train claims turn on two different legal principles.”) [see
post-lgbal cases on supervisory liability, infra] See also Phillips v. City of Cincinnati, No. 1:18-
CV-541, 2019 WL 2289277, at *6 (S.D. Ohio May 29, 2019) (“The Court agrees with the City
that Mayor Cranley and City Solicitor Muething are not proper defendants for this claim because
the raison d’etre of Monell is to impose liability on a municipality under certain circumstances—
not individuals. Even if Mayor Cranley or City Solicitor Muething were found to have instituted
an unconstitutional policy, liability under Monell would fall to the City. Here,
Plaintiffs’ Monell claims will continue against the City, but Monell claims against Mayor Cranley
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or City Solicitor Muething in their individual capacities are improper. . . Moreover, to the extent
that Plaintiffs bring Monell claims against Mayor Cranley and City Solicitor Muething in their
official capacities, the claims are properly construed as against the City. .. Accordingly, Plaintiffs’
motion to amend is denied to the extent that the Third Amended Complaint seeks to
add Monell claims against Mayor Cranley and City Solicitor Muething.”)

Failure to expressly state that the official is being sued in his individual capacity may be
construed as an intent to sue the defendant only in his official capacity. See, e.g., Kelly v. City of
Omaha, Neb., 813 F.3d 1070, 1075-76 (8th Cir. 2016) (“Because Kelly’s complaint does not
include an ‘express statement’ that she is suing the individual defendants in their individual
capacities, we consider her suit to be ‘against the defendants in their official capacity.’. . A plaintiff
who sues public employees in their official, rather than individual, capacities sues only the public
employer and therefore must establish the municipality’s liability for the alleged conduct. . . .Kelly
failed to plead facts that establish municipal liability for Petersen’s actions. Kelly nowhere alleges
that Petersen’s alleged sexual advances resulted from any official municipal policy authorizing his
behavior. Kelly also failed to allege any facts relating to other perpetrators or victims of such
conduct, which might have indicated that sexual harassment was sufficiently widespread among
City officials to constitute a ‘custom or usage with the force of law.”””); Remington v. Hoopes, 611
F. App’x 883, 884-85 (8th Cir. 2015) (“The district court assumed the existence of an individual-
capacity § 1983 claim when it granted summary judgment on the basis of qualified immunity.
However, our review leads us to conclude that the Remingtons sued the defendants in only their
official capacities, not as individuals. . . Our case law requires more than an ambiguous pleading
to state an individual-capacity § 1983 claim. . . We require a ‘clear statement’ or a ‘specific
pleading’ indicating that the plaintiffs are suing the defendants in their individual capacities. . .
Our circuit has adopted this ‘clear statement’ requirement ‘[b]ecause section 1983 liability exposes
public servants to civil liability and damages, ... [and] only an express statement that they are being
sued in their individual capacity will suffice to give proper notice to the defendants.’. . Thus, when
a plaintiff’s complaint is silent or otherwise ambiguous about the capacity in which the plaintiff is
suing the defendant, our precedent requires us to presume that the plaintiff brings suit against the
defendants in only their official capacities. . . The Remingtons acknowledged at oral argument that
the complaint contained no clear statement indicating an individual-capacity suit. Instead, the
complaint’s caption and content included only the name of each defendant and his official title.
Under our case law, such ‘cryptic’ allegations are not sufficient to state an individual-capacity
claim. . . And based on the facts alleged in the complaint, we find nothing that otherwise would
provide the defendants with sufficient notice of an individual-capacity suit. We therefore construe
the Remingtons’ complaint as suing the defendants in their official capacities only, and we do not
reach the issue of qualified immunity.”); Alexander v. Hedback, 718 F.3d 762, 766 n.4 (8th Cir.
2013) (“Alexander argues that the district court should have read the amended complaint as suing
the officers in their individual capacities. . . .The amended complaint did not designate that the
officers were being sued in their individual capacities, and Alexander did not seek leave to amend
the complaint to do so.”); Murphy v. Arkansas, 127 F.3d 750, 755 (8th Cir. 1997) (“[W]e do not
require that personal capacity claims be clearly-pleaded simply to ensure adequate notice to
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defendants. We also strictly enforce this pleading requirement because ‘[t]lhe Eleventh
Amendment presents a jurisdictional limit on federal courts in civil rights cases against states and
their employees.” Nix v. Norman, 879 F.2d 429, 431 (8th Cir.1989); see Wells v. Brown, 891 F.2d
591, 593 (6th Cir.1989). Although other circuits have adopted a more lenient pleading rule, see
Biggs v. Meadows, 66 F.3d 56, 59-60 (4th Cir.1995), we believe that our rule is more consistent
with the Supreme Court’s Eleventh Amendment jurisprudence.”). See also Phillips v. City of
Cincinnati, No. 1:18-CV-541, 2019 WL 2289277, at *3 n.7 (S.D. Ohio May 29, 2019) (“The Third
Amended Complaint does not clarify whether claims against Mayor Cranley and City Solicitor
Muething are brought against them in their individual or official capacities. In the briefing on the
pending motions, Plaintiffs try to clarify that they are suing the Mayor and City Solicitor in their
individual and official capacities. However, the pleadings must provide a short and plain statement
in order to give the defendant fair notice of what the claim is and the grounds upon which it
rests. Bell Atl. Corp. v. Twombly, 550 U.S. 544, 545 (2007). Here, throughout the proposed
amended complaint, Mr. Cranley and Ms. Muething are referred to simply as City Mayor and City
Solicitor and there is no plain, clear statement that they are being sued in their individual capacity.
Therefore, the Court interprets the claims as brought against the Mayor and City Solicitor only in
their official capacity.”)

But see Gregory v. Currituck County, No. 21-1363, 2022 WL 1598961 (4th Cir. May 20,
2022) (not reported) (“Defendants correctly point out that Biggs v. Meadows only applies when a
complaint does not specifically allege capacity, . . . and they argue that the complaint in this case
unambiguously stated that White was being sued in her official capacity. Although the complaint
stated that ‘[a]t all times relevant hereto, Defendant Marjorie White ... was acting under color of
state [sic] in her capacity as the Licensing Consultant of North Carolina Department of Social
Service [sic],” it did not specifically state whether it was suing White in her individual or official
capacity. Moreover, the case caption in the complaint does not state White’s title or note a capacity
in which she is named. Applying the Biggs factors to this case, aside from Plaintiffs’ allegation
that White refused to increase her rating, the contentions against White in the complaint do not
involve application of governmental policy. Although many of the claims against White involve
discretionary actions taken in furtherance of her role with NCDHHS, the complaint includes
allegations that White broke into Gregory’s car, falsely reported that Gregory filed a fraudulent
insurance claim, and had Gregory fired from her job, all alleged actions taken by White outside of
her position with NCDHHS. As for the relief sought, Plaintiffs’ complaint requested compensatory
and punitive damages. . . While Defendants did not initially assert qualified immunity as a defense
in their motion to dismiss, they did raise the defense in their reply brief in response to Plaintiffs’
assertions that White was sued in her individual capacity, as well as her official capacity. Given
the varied nature of the claims against White, the fact that the complaint sought monetary damages,
and the fact that the proceedings put Defendants on notice of the individual capacity claims, we
find that Plaintiffs’ intention to sue White in both her official and personal capacities can be
‘ascertained fairly.’. . Therefore, the district court erred in granting Defendants” motions to dismiss
with respect to the claims against White.”); Davis v. Buchanan County, Missouri, No. 5:17-CV-
06058-NKL, 2019 WL 7116363, at *5-6 (W.D. Mo. Dec. 23, 2019) (“Here, there can be no doubt
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that the Corizon Defendants have waived the right to assert a defense based on capacity. Not only
did they sit on their hands for ten months, waiting until after they had filed voluminous dispositive
motions and just a month—or less—before the trial date to finally raise their argument, but they
also repeatedly demonstrated an intention to defend themselves in their individual capacities.
Although the Corizon Defendants moved for summary judgment as to the punitive damages claims
against them, they did not cite the legal principle that punitive damages are not available against a
state entity and therefore should have been dismissed as against each Corizon Defendant—an
indication that they each understood that they were being sued in their individual capacities. . .
Each of the Corizon Defendants raised qualified immunityas a  defense,
although qualified immunity is a defense to only individual-capacity claims. .. Two of the Corizon
Defendants even have their own personal attorneys in this action, having parted ways with the
counsel that Corizon originally provided them. . . The Court thus cannot but conclude that the
Corizon Defendants have waived the right under Rule 9(a) to assert the capacity argument. . . .
Even if the Corizon Defendants had not waived the defense relating to the capacity in which they
were sued, the Court still would deny their motions to dismiss on that ground. The Eighth Circuit
requires that a complaint specify the capacity in which ‘a state official’ is sued. . . However, the
Court is aware of no controlling case law holding that employees of a private corporation are ‘state
officials’ within the meaning of this requirement. The Court is aware of two orders issued by the
Eastern District of Missouri that seem to suggest that a plaintiff who sued a Corizon employee
without specifying whether it was in her individual or official capacities, or both, should be deemed
to have brought only an official-capacity claim against the employee. . . However, Robinson is
distinguishable—in that case, the Court found that the plaintiff had not stated a claim against the
Corizon employee in her individual capacity because ‘he did not allege that [the employee] was
directly involved in the violation of his constitutional rights.” Here, as discussed further below, the
Court has found that Plaintiffs have adequately alleged Defendants’ direct involvement in the
violation of their constitutional rights. . . Meanwhile, the Court in Gassel permitted the pro
se plaintiff an opportunity to amend the complaint, specifying that ‘If plaintiff wishes to sue
defendants in their individual capacities, plaintiff must specifically say so in the amended
complaint.’. . Neither case analyzes or explains why employees of a private entity should be
entitled to the same protections with regard to pleadings as state employees. The Court is not
willing to extend the strict pleading requirement for state officials in civil rights cases to employees
of a private entity that performs services for the state, as ‘private employees “do not have an
‘official capacity’ as that term is used under Eleventh Amendment.’. . Even if controlling case law
hereafter concludes that private employees are deemed to have been sued in an official capacity if
plaintiffs do not specify the capacity in which they are sued, Plaintiffs here did not know of any
such precedent when they brought suit against the Corizon Defendants, and any such new rule
should not retroactively interfere with Plaintiffs’ substantive rights. While suing the employees of
private entities that contract with the state might be the more prudent approach to pleading, it poses
a catch-22 for plaintiffs’ counsel here. In the absence of controlling precedent holding that
employees of a private entity providing medical services at state correctional institutions who are
sued for civil rights violations may assert the defense of qualified immunity, distinguishing
between the individual and official capacities of such employees might be viewed as a concession
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by plaintiffs that the employees are entitled to assert qualified immunity. Under the circumstances,
the Court finds that Plaintiff had no obligation to specify that they were suing the private-company
employees in their individual capacities.”)

Compare Wealot v. Brooks, 865 F.3d 1119, 1123 n.4 (8th Cir. 2017) (“All parties have
treated the claims against Officer Gates and Officer Colhour as having been brought against them
in their individual capacities. From our review of the pleadings, we are unable to discover any
clear allegation of the capacity in which the two officers were sued. We previously held that when
‘a plaintiff’s complaint is silent about the capacity in which she is suing the defendant,’ the claims
should be treated as ‘only official-capacity claims.’. . The rule is different in other circuits.
[collecting cases] We have continued to apply our more stringent pleading rule, and in one instance
even done so when the parties and district court ignored the capacity issue in the first instance. See
Remington v. Hoopes, 611 Fed.Appx. 883, 884-85 (8th Cir. 2015) (per curiam) (unpublished).
There are several reasons we refrain from doing the same here. First, although we have referenced
the Eleventh Amendment’s jurisdictional limit in support of our stringent pleading rule, see
Murphy v. State of Ark., 127 F.3d 750, 754-55 (8th Cir. 1997), this complaint’s failure to abide by
our judicially created rule does not deprive us of subject matter jurisdiction so that we are
compelled to dismiss. . . This is especially true given only municipal actors—as opposed to state—
are involved. . .Second, despite the complaint’s imperfections, every party involved in this case
proceeded with the understanding that the claims against Officer Gates and Officer Colhour were
brought individually, thus negating any concerns about whether the defendants were on notice or
prejudiced. . . This understanding appears to have begun when the defendants raised qualified
immunity in their answer to the Wealot complaint, . . . and has continued through this appeal and
oral argument, without either party raising the issue once, cf. Remington, 611 Fed.Appx. at 885
(noting the issue was at least raised at oral argument). Third, given the disputed facts we identify
below, we think it unwise to decide the case based on unraised capacity grounds without first
giving Wealot the opportunity to request amending her complaint and the district court to address
the issue in the first instance. . . On remand, the district court may, at its discretion, allow Wealot
to amend her complaint to reflect the course of these proceedings.”) with Wealot v. Brooks, 865
F.3d 1119, 1130 (8th Cir. 2017) (Wollman, J., concurring) (“I concur in all but footnote 4 of the
opinion. QOur circuit’s requirement of a clear statement that a defendant is being sued in an
individual capacity may represent ‘a lonely position’ on the issue, but it is one that must be
addressed to the court en banc. . . I would treat the defendants’ failure to raise the issue as
constituting their sub silentio acquiescence in an unexpressed motion to amend the complaint and
then deem the complaint to be correspondingly amended.”)

As noted in Wealot, the majority of circuits adher to a different rule. See Young
Apartments, Inc. v. Town of Jupiter, Fla., 529 F.3d 1027, 1047 (11th Cir. 2008) (“The main
concern of a court in determining whether a plaintiff is suing defendants in their official or
individual capacity is to ensure the defendants in question receive sufficient notice with respect to
the capacity in which they are being sued. . . . [W]hile it is ‘clearly preferable’ that a plaintiff state
explicitly in what capacity defendants are being sued, ‘failure to do so is not fatal if the course of
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proceedings otherwise indicates that the defendant received sufficient notice.” Moore v. City of
Harriman, 272 F.3d 769, 772 (6th Cir.2001). In looking at the course of proceedings, courts
consider such factors as the nature of plaintiff’s claims, requests for compensatory or punitive
damages, and the nature of any defenses raised in response to the complaint, particularly claims of
qualified immunity which serve as an indicator that the defendant had actual knowledge of the
potential for individual liability. . . In examining the course of proceedings in this case, we are
persuaded that Young Apartments raised claims against the individual defendants in their personal
capacities, and that the individual defendants were aware of their potential individual liability.”);
Powell v. Alexander, 391 F.3d 1, 22 (1st Cir. 2004) (“We now join the multitude of circuits
employing the ‘course of proceedings’ test, which appropriately balances a defendant’s need for
fair notice of potential personal liability against a plaintiff’s need for the flexibility to develop his
or her case as the unfolding events of litigation warrant. In doing so, we decline to adopt a
formalistic “bright-line’ test requiring a plaintiff to use specific words in his or her complaint in
order to pursue a particular defendant in a particular capacity. However, we do not encourage the
filing of complaints which do not clearly specify that a defendant is sued in an individual capacity.
To the contrary, it is a far better practice for the allegations in the complaint to be specific. A
plaintiff who leaves the issue murky in the complaint runs considerable risks under the doctrine
we adopt today. Under the ‘course of proceedings’ test, courts are not limited by the presence or
absence of language identifying capacity to suit on the face of the complaint alone. Rather, courts
may examine ‘the substance of the pleadings and the course of proceedings in order to determine
whether the suit is for individual or official liability.”’); Moore v. City of Harriman, 272 F.3d
769, 773, 775 (6th Cir. 2001) (en banc) (“The officers in this case urge us to read Wells as adopting
the Eighth Circuit’s rule presuming an official capacity suit absent an express statement to the
contrary. They argue that to withstand a motion to dismiss, Wells requires complaints seeking
damages for alleged violations of 8 1983 to contain the words ‘individual capacity,’ regardless of
whether the defendants actually receive notice that they are being sued individually. Although we
acknowledge that Wells contains language supporting this reading, we find the more reasonable
interpretation to be that 8 1983 plaintiffs must clearly notify defendants of the potential for
individual liability and must clearly notify the court of its basis for jurisdiction. When a § 1983
plaintiff fails to affirmatively plead capacity in the complaint, we then look to the course of
proceedings to determine whether Wells’s first concern about notice has been satisfied. . . . In
conclusion, we reaffirm Wells’s requirement that 8§ 1983 plaintiffs must clearly notify any
defendants of their intent to seek individual liability, and we clarify that reviewing the course of
proceedings is the most appropriate way to determine whether such notice has been given and
received . . .. “); Biggsv. Meadows, 66 F.3d 56, 59-60 (4th Cir. 1995) (adopting the view of the
majority of circuits, including the Second, Third, Fifth, Seventh, Ninth, Tenth and Eleventh, that
looks to “the substance of the plaintiff’s claim, the relief sought, and the course of proceedings to
determine the nature of a 8§ 1983 suit when a plaintiff fails to allege capacity. [citing cases] . . . .
Because we find the majority view to be more persuasive, we hold today that a plaintiff need not
plead expressly the capacity in which he is suing a defendant in order to state a cause of action
under § 1983.”).
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See also Cocroft v. Smith, 95 F.Supp.3d 119, 128 (D. Mass. 2015) (“In this case, the
complaint does not specify whether Officer Smith was being sued in his individual or official
capacity. The factual allegations against Officer Smith reference actions taken by him in his
capacity as a police officer and Cocroft made no demand for punitive damages. Nonetheless,
Officer Smith filed a summary judgment motion asserting qualified immunity as a defense. The
issue was briefed by both parties and this Court issued an Order finding that at that stage of the
proceedings, he was not entitled to qualified immunity. Clearly, Officer Smith was operating under
the assumption that he was being sued individually. He prepared for and proceeded to trial without
suggesting otherwise. Under these circumstances, | find that the claims against Officer Smith were
properly treated as claims against him in his individual capacity.”); Gaetani v. Hadley, No. CIV.A.
14-30057-MGM, 2015 WL 113900, at *3 (D. Mass. Jan. 8, 2015) (“Defendants erroneously
interpret Plaintiff’s frequently-used phrase, ‘under color of state law,” to essentially mean that
Plaintiff’s complaint indicates that he intended to sue Defendants only in their official capacities.
In contrast to Defendants’ interpretation of this phrase, Black’s Law Dictionary defines ‘color of
law’ to mean ‘[t]he appearance or semblance, without the substance, of a legal right.’. . Under the
standard applied at this stage, the court interprets the complaint in accordance with this definition.
. .To the extent that the Plaintiff intended to sue Defendants in their official capacity (if he did at
all), Plaintiff’s claims are dismissed pursuant to the doctrine of sovereign immunity. . . However,
since the complaint may also fairly be interpreted as bringing claims against Defendants as
individuals, it will hereinafter be read to allege claims against Defendants solely in their individual
capacities.”); Whitehurst v. Harris, No. 6:14-CV-01602-LSC, 2015 WL 71780, at *8 n.5 (N.D.
Ala. Jan. 6, 2015) (“The complaint states that Harris and Brown are being sued only in their
individual capacities, but then alleges that they are ‘final policymakers.” The term ‘final
policymaker’ is applicable only when governmental officials are sued in their official capacities in
an effort to impose liability against a government entity. . . Again, this Court reads the complaint
as alleging a supervisory liability claim, since Whitehurst does not dispute such a
characterization.”); Jimenez v. Brown, No. 5:13-CV-877-DAE, 2014 WL 7499451, at *7-8 (W.D.
Tex. Jan. 8, 2014) (“A supervisory official can also be liable in his official capacity if he is the
type of ‘final policymaker’ whose decisions represent the decisions of the county. . . In that
instance, the case is effectively a suit against the municipality. . .Because Jimenez does not identify
whether he brings claims against Brown in his individual or official capacity, the Court must look
to the course of the proceedings to determine the nature of his claims. . . Factors relevant to the
inquiry include the substance of the complaint, the nature of relief sought, and statements in
dispositive motions and responses. . . Here, the course of proceedings demonstrates that claims
alleged against Brown are official capacity claims. The claims against Brown are significantly
different than those alleged against the other defendants: while Jimenez alleges conduct-based
claims against the other defendants, he alleges policy-based claims against Brown. . . In their
Motion for Summary Judgment, Defendants address their liability in both their individual and
official capacities. In addressing the individual capacity claims, Defendants limit their discussion
to conduct-based claims, rather than the policy-based claims. . . Defendants address the policy
claims only to the extent that they impact municipal liability. . . While Jimenez has proceeded pro
se, his Response does not suggest that Brown should be liable in his individual capacity. Given the
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nature of the claims and the manner in which they have been addressed by the parties, the Court
construes the claim against Brown to be a claim against Brown in his official capacity.”);
Daskalea v. District of Columbia, 227 F.3d 443, 448 (D.C. Cir. 2000) (“Neither the complaint
nor any other pleading filed by plaintiff indicates whether Moore was charged in her official or
her individual capacity. In some circuits, that would be the end of the matter, as they require a
plaintiff who seeks personal liability to plead specifically that the suit is brought against the
defendant in her individual capacity. . . Although it has not definitively resolved the issue, . . . the
Supreme Court has typically looked instead to the ‘course of proceedings’ to determine the nature
of an action. . . Following the Supreme Court’s lead, this circuit has joined those of its sisters that
employ the ‘course of proceedings’ approach.”); Rodriguez v. Phillips, 66 F.3d 470, 482 (2d Cir.
1995) (“Where, as here, doubt may exist as to whether an official is sued personally, in his official
capacity or in both capacities, the course of proceedings ordinarily resolves the nature of the
liability sought to be imposed.”); Hill v. Shelander, 924 F.2d 1370, 1374 (7th Cir. 1991)
(“[WT]here the complaint alleges the tortious conduct of an individual acting under color of state
law, an individual capacity suit plainly lies, even if the plaintiff failed to spell out the defendant’s
capacity in the complaint.”). Accord Miller v. Smith, 220 F.3d 491, 494 (7th Cir. 2000); Shabazz
v. Coughlin, 852 F.2d 697, 700 (2d Cir.1988) (“Notwithstanding the complaint’s ambiguous
language, ... Shabazz’s request for punitive and compensatory damages, coupled with the
defendants’ summary judgment motion on qualified immunity but not Eleventh Amendment
grounds, suggests that the parties believed that this action is a personal capacity suit.”); Joyce v.
Town of Dennis, Civil Action No. 08-10277-NMG, 2010 WL 1383178, at *5 (D. Mass. Mar. 30,
2010) (“With respect to the capacity argument, when a complaint does not specify the capacity in
which an individual is sued, the First Circuit invokes a ‘course of proceedings test” under which
courts are not limited by the presence or absence of language identifying capacity to suit [sic] on
the face of the complaint alone. Rather, courts may examine the substance of the pleadings and the
course of proceedings in order to determine whether the suit is for individual or official liability. .
. This case and Joyce’s complaint focus on a Town policy and practice invoked to deny her entry
into the May, 2007 men’s tournament. . . Moreover, Joyce explicitly refers, in Counts I1-V of her
complaint, to the individual defendants as ‘state actors’. Thus, although some factors are counter-
indicative, Joyce’s claims are best described as targeting the defendants in their official capacities
and, therefore, are merely duplicative of Count 1.””); Pollock v. City of Astoria, No. CV 06-845,
2008 WL 2278462, at *5, *6 (D. Or. May 28, 2008) (“Here, the complaint does not expressly
allege in which capacity Plaintiffs intend to sue Defendant Officers, but its construction gives the
court no reason to depart from this circuit’s controlling presumption in favor of personal capacity
§ 1983 claims. First, Plaintiffs separate their claims against the City of Astoria and Defendant
Officers into two discrete sections . . . Construing Plaintiffs’ claims against Defendant Officers as
official capacity claims would render this intentional division superfluous. It would also render the
claims themselves, as recited in the complaint, otherwise superfluous. Second, Plaintiffs name
Defendant Officers personally in the complaint and seek money damages. . . . Third, the complaint
does not explicitly allege that the claims against Defendant Officers are made in their official
capacity. This activates the presumption that Plaintiffs’ claims against Defendant Officers are
personal capacity claims . . .. Therefore, Plaintiffs’ claims against Defendant Officers are made in
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their personal capacity and not barred by the Eleventh Amendment prohibition against official
capacity suits.”).

See also Sanders-Burns v. City Of Plano, 594 F.3d 366, 373, 377, 378, 380 (5th Cir.
2010) (“The question then is whether Sanders-Burns’s amended complaint, which only replaced
the statement that Cabezuela was sued in his official capacity with the statement that Cabezuela
was sued in his individual capacity, relates back to Sanders-Burns’s original complaint for statute
of limitations purposes under Rule 15(c). . . We hold that it does. . . . After examining the cases
decided by the Sixth, Seventh, Eleventh, and D.C. Circuits, we are convinced that the different
outcomes result from the specific circumstances presented in each case, as one would expect where
the core concern is adequacy of notice. . . .Here, Cabezuela had actual knowledge of the action at
all times because he was named as a defendant in the original complaint and was personally served
within a week of the filing of the original complaint. . . .Further, the facts here indicate that
Cabezuela is not prejudiced in defending against the individual capacity claims. First, the answer
to the complaint filed by the Defendants asserts the affirmative defense of qualified immunity — a
defense against an individual capacity lawsuit. The inclusion of the affirmative defense of qualified
immunity is important because it suggests that the attorney representing Plano and Cabezuela, in
his official capacity, is likely to have communicated to Cabezuela that he may have been sued in
his individual capacity. . . . After conducting a side-by-side comparison of the original and
amended complaints, we note that the only modification between the original and amended
complaint is the substitution of the word ‘individual’ for ‘official.” As such, we determine that,
except for the mistake in paragraph eight, Sanders-Burns’s original complaint alleges suit against
Cabezuela in his individual capacity.”); Garcia v. Dykstra, 260 F. App’x 887, 895 (6th Cir. 2008)
(“That Smutz and Pavlige asserted a qualified immunity defense in both the answer and the
amended answer distinguishes this case from Shepherd, making it more factually similar to Moore.
The qualified immunity defense shows that they were in fact on notice of the possibility of an
individual capacity § 1983 claim by the time they filed both the original and the amended
answer.”); Rodgers v. Banks, 344 F.3d 587, 594, 595(6th Cir. 2003) (“Like the plaintiff in Moore,
Plaintiff did request compensatory and punitive damages in the original complaint, which we have
held provides some notice of her intent to hold Defendant personally liable. . . However, unlike
the plaintiff in Moore, the caption on Plaintiff’s complaint listed Defendant’s name and her official
title, and specifically stated that Defendant was being sued in her ‘official capacity as the
representative of the State of Ohio department of Mental Health.”. . .The amended complaint’s
caption still lists Defendant’s name and official title, and the amended complaint incorporates by
reference paragraphs 2-7 of the original complaint, including the statement that Defendant was
being sued in her official capacity. The amended complaint is otherwise silent as to whether
Defendant is being sued in her official or individual capacity. Moreover, Defendant has not moved
for summary judgment on the issue of qualified immunity, yet another indication that Defendant
was not adequately notified that she was being sued in her individual capacity. . . Having applied
the course of proceedings test, we hold that insufficient indicia exists in the original complaint and
amended complaint suggesting that Defendant was on notice that she was being sued in her
individual capacity. Therefore, the Eleventh Amendment bars Plaintiff’s suit to the extent that she
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seeks money damages. Plaintiff’s claim is hereafter limited to seeking other relief arising under 42
U.S.C. 8 1983.”); Shepherd v. Wellman, 313 F.3d 963, 966-69 (6th Cir. 2002) (“Where no
explicit statement appears in the pleadings, this Circuit uses a ‘course of proceedings’ test to
determine whether the § 1983 defendants have received notice of the plaintiff’s intent to hold them
personally liable. . . Under this test, we consider the nature of the plaintiff’s claims, requests for
compensatory or punitive damages, and the nature of any defenses raised in response to the
complaint, particularly claims for qualified immunity, to determine whether the defendant had
actual knowledge of the potential for individual liability. . .We also consider whether subsequent
pleadings put the defendant on notice of the capacity in which he or she is being sued. . . . In the
instant matter, the plaintiffs failed to specify in their complaint that they were suing Wellman as
an individual, rather than in his official capacity. The plaintiffs later amended their complaint, but
the amended complaint also failed to specify the capacity in which the plaintiffs were suing
Wellman. The plaintiffs filed a second motion to amend, in which they specified that they were
suing Wellman as an individual. The magistrate judge denied the motion to amend, and the district
court affirmed. . . .We think the magistrate judge had good reason to deny leave to file a second
amended complaint, and that the denial was not an abuse of discretion. . . . [T]he plaintiffs’ request
for monetary damages is the only indication that they might be suing Wellman in his individual
capacity. Although Moore recognizes that the request for monetary damages is one factor that
might place an individual on notice that he is being sued in his individual capacity, we do not read
that case as holding that a request for money damages is alone sufficient to place a state official
on notice that he is being sued in his individual capacity. To so hold would be inappropriate,
because the rest of the complaint so strongly suggests an official capacity suit. Furthermore, unlike
in Moore, there were no subsequent pleadings in this case that put the defendant on notice that he
was being sued as an individual. For these reasons, we conclude that the district court’s dismissal
of the § 1983 action against Wellman was proper.”); Brown v. Karnes, No. 2:05-CV-555, 2005
WL 2230206, at *3 (S.D. Ohio Sept. 13, 2005) (“Plaintiff’s Complaint does not specify whether
he is suing Sheriff Karnes in his official capacity or his individual capacity. . . However, because
neither the face of the Complaint nor the ‘course of proceedings’ indicates that Plaintiff is suing
the Sheriff in his individual capacity, the Court finds that the Sheriff has been sued only in his
official capacity. .. As such, the 8 1983 claim against Sheriff Karnes is the equivalent of a claim
against Franklin County, and is governed by [Monell].”).

Naming a government official in his official capacity is the equivalent of naming the
government entity itself as the defendant, and requires the plaintiff to make out Monell-type proof
of an official policy or custom as the cause of the constitutional violation. See, e.g., Potochney v.
Doe, No. 02 C 1484, 2002 WL 31628214, at *3 (N.D. lll. Nov. 21, 2002) (not reported) (“[A]
suit against a Sheriff in his official capacity is a suit against the Sheriff’s Department itself. . .
Plaintiffs are not required to show any personal involvement of Sheriff Ramsey in such an official
capacity case.”). While qualified immunity is available to an official sued in his personal capacity,
there is no qualified immunity available in an official capacity suit.
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See Hafer v. Melo, 112 S. Ct. 358, 361-62 (1991) (personal and official capacity suits
distinguished). See also Petty v. County of Franklin, Ohio, 478 F.3d 341, 349 (6th Cir. 2007)
(“There simply is no evidence that Sheriff Karnes was in any way directly involved in what
happened to Petty, either initially when he was beaten in the jail cell, or later when his surgery was
delayed and his requests for liquid food were allegedly not met. . . . Thus, if Petty’s suit is against
Karnes in his personal capacity, Petty fails to meet the causation requirements laid out in Taylor.
To the extent that Petty’s suit is against Karnes in his official capacity, it is nothing more than a
suit against Franklin County itself. . . And as Defendants point out, Petty was unable to come
forward with evidence — beyond the bare allegations in his complaint — showing that a Franklin
County custom or policy was the moving force behind the violation of his constitutional rights.”);
Med Corp., Inc. v. City of Lima, 296 F.3d 404, 417 (6th Cir. 2002) (“The district court reasoned
that an individual capacity suit could not be maintained against the Mayor ‘because 1) the Mayor
never acted in his individual capacity, and 2) the Fourteenth Amendment does not apply to
individual actions’ because ‘[t]he Fourteenth Amendment protects property interest[s] only from
a deprivation by state action.’. . . [T]he fact that Mayor Berger acted in his official capacity as
mayor does not immunize him from being sued as an individual under 8 1983. The district court’s
second reason for rejecting the individual capacity suit — that the Fourteenth Amendment protects
only against actions of the state — also conflicts with Hafer. The state action requirement of the
Fourteenth Amendment is satisfied by showing that a state official acted ‘under color of” state law,
as when the official exercises authority conferred by a state office. . . The state action requirement
does not limit civil rights plaintiffs to suits against only government entities. The district court’s
interpretation of ‘state action” would eliminate all § 1983 suits against individual state officers.”);
Ritchie v. Wickstrom, 938 F.2d 689 (6th Cir. 1991) (clarifying confusion between official capacity
and individual capacity).

The official capacity suit is seeking to recover compensatory damages from the
government body itself. See Brandon v. Holt, 469 U.S. 464, 471-72 (1985); Kentucky v. Graham,
473 U.S. 159 (1985); Letcher v. Town of Merrillville, No. 2:05 cv 401, 2008 WL 2074144, at *6
(N.D. Ind. May 13, 2008) (“In the case of law enforcement defendants, meeting the under color of
law requirement invariably will include similar allegations that the defendants were performing
official duties, in uniform, or driving marked cars. . . The defendants’ argument improperly
conflates the requirement that a plaintiff allege that the defendants acted under color of law with
the determination of their capacity in the suit. Accordingly, the court concludes that the defendants
have been sued in their individual capacities.”); Chute v. City of Cambridge, 201 F.R.D. 27, 29
(D. Mass. 2001) (“It is well settled that filing a civil action against a city official in that person’s
official capacity is simply another way of suing the city itself. When a plaintiff brings a civil
action against a governmental agency, and against a person who is an official of the agency in that
person’s official capacity, it is critical that the parties be properly identified to provide complete
clarity as to who the parties are and in what capacity they are being sued.”).

To avoid confusion, where the intended defendant is the government body, plaintiff should
name the entity itself, rather than the individual official in his official capacity. See, e.g., Leach
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v. Shelby County Sheriff, 891 F.2d 1241, 1245 (6th Cir. 1989) (prudent course for plaintiff who
seeks to hold government entity liable for damages would be to name government entity itself to
ensure requisite notice and opportunity to respond), cert. denied, 495 U.S. 932 (1990); Johnson v.
Kegans, 870 F.2d 992, 998 n.5 (5th Cir. 1989) (implying plaintiffs must expressly name
governmental entity as defendant to pursue Monell-type claim), cert. denied, 492 U.S. 921 (1989);
Pennington v. Hobson, 719 F. Supp. 760, 773 (S.D. Ind. 1989) (“better practice is to make the
municipal liability action unmistakably clear in the caption, by expressly naming the municipality
as a defendant.”).

Compare Asociacion De Subscripcion Conjunta Del Seguro DeResponsabilidad
Obligatorio v. Flores Galarza, 484 F.3d 1, 26 (1st Cir. 2007), reh’g and reh’g en banc denied (1st
Cir. 2007) (“Here, the complaint, in combination with the course of proceedings . . . establishes
that Flores Galarza is being sued for damages in his personal capacity. If the JUA [Compulsory
Liability Joint Underwriting Association of Puerto Rico, a Commonwealth-created entity] wishes
to seek a personal judgment against Flores Galarza in a ruinous and probably uncollectible amount
for actions that he took as the Commonwealth Treasurer to serve the interests of the
Commonwealth, they are entitled to do that. . . . If such a judgment might induce the
Commonwealth to indemnify Flores Galarza from the Commonwealth Treasury to spare him from
ruin, that likelihood is irrelevant to the personal-capacity determination.”) with Asociacion De
Subscripcion Conjunta Del Seguro DeResponsabilidad Obligatorio v. Flores Galarza, 484 F.3d
1, 37 (1st Cir. 2007), reh’g and reh’g en banc denied (1st Cir. 2007) (Howard, J., concurring)
(“The lead opinion concludes that a viable takings claim may exist against state officials acting in
their individual capacities, but that Flores Galarza is entitled to qualified immunity because his
withholding funds was reasonable in light of the unique circumstances present. . . | am not entirely
convinced that federal takings claims may ever properly lie against state officials acting in their
individual capacities.”).

See also Brooks v. Arthur, 626 F.3d 194, 202 (4th Cir. 2010) (“Put simply, because the
litigation landscape is materially different in a personal-capacity suit — as opposed to an official-
capacity suit — the parties are not in privity.”); Andrews v. Daw, 201 F.3d 521, 523 (4th Cir. 2000)
(“[A] government employee in his official capacity is not in privity with himself in his individual
capacity for purposes of res judicata.”).

See also Solida v. McKelvey, 820 F.3d 1090, 1093-94 (9th Cir. 2016) (“This appeal begins
and ends with the threshold question of whether a Bivens action can provide the injunctive and
declaratory relief that Roca Solida seeks against McKelvey in her individual capacity. In
answering no, we join our sister circuits in holding that relief under Bivens does not encompass
injunctive and declaratory relief where, as here, the equitable relief sought requires official
government action. . . Bivens is both inappropriate and unnecessary for claims seeking solely
equitable relief against actions by the federal government. By definition, Bivens suits are individual
capacity suits and thus cannot enjoin official government action.”); Evans v. Bayer, 684
F.Supp.2d 1365, 1369 (S.D. Fla. 2010) (“An issue remains, however, concerning whether
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injunctive relief can be sought against a defendant in his individual capacity if the act must be in
his official capacity to have official consequences. The Court finds the answer to be no. Evans
argues that the Court can compel Bayer to destroy the records in question and sanction those who
inhibit his action. Bayer contends that the Court cannot compel him to act in violation of his
employer’s policies or state law. Bayer’s first premise is dubious, his second may have merit. But
in either event, the Court need not untangle this knot. Even if the Court could compel Bayer to act
in his individual capacity, the compelled action would have no official consequences. The only
decision the Court has found on point agrees. The District Court of the Eastern District of
Pennsylvania wrote, ‘[w]e do not see how a court can order an officer in his personal capacity to
take an official act.” Barrish v. Cappy, No. 06-837, 2006 WL 999974, at *4 (E.D.Pa. Apr. 17,
2006). Accordingly, Evans’s demand for an injunction is DISMISSED WITHOUT PREJUDICE.
Evans has leave to file an amended complaint naming the proper parties.”).

For an interesting case raising the question of whether there should be individual liability
for a constitutional violation where the official claims that budgetary constraints prevented
compliance with the Constitution, see Peralta v. Dillard, 744 F.3d 1076, 1082-84 (9th Cir. 2014)
(en banc), cert. denied, 135 S. Ct. 946 (2015) (“Peralta would have had the jury ignore that there
was no money or staff available to treat him immediately, and hold Brooks personally liable for
failing to give Peralta care that Brooks would have found impossible to provide. Peralta claims
that this approach is compelled by our decisions in Jones v. Johnson, 781 F.2d 769 (9th Cir.1986),
and Snow v. McDaniel, 681 F.3d 978 (9th Cir.2012). . . .As an en banc court, we’re not bound by
either decision. Even if we were, it wouldn’t help Peralta. In Jones and Snow, plaintiffs sought
both money damages and injunctions. Neither case dealt with jury instructions; the question in
both was whether the case could proceed at all. Lack of resources is not a defense to a claim for
prospective relief because prison officials may be compelled to expand the pool of existing
resources in order to remedy continuing Eighth Amendment violations. . . A case seeking
prospective relief thus can’t be dismissed simply because there is a shortage of resources. Damages
are, by contrast, entirely retrospective. They provide redress for something officials could have
done but did not. What resources were available is highly relevant because they define the
spectrum of choices that officials had at their disposal. To the extent Jones and Snow can be read
to apply to monetary damages against an official who lacks authority over budgeting decisions,
they are overruled. . . .Peralta seeks only damages. Allowing the jury to consider the constraints
under which an individual doctor operates in determining whether he is liable for money damages
because he was deliberately indifferent doesn’t mean that prisoners have no remedy for violations
of their Eighth Amendment rights. For example, although prisoners can’t sue states for monetary
relief, they can sue for injunctions to correct unconstitutional prison conditions. . . Section 1983
also authorizes prisoners to sue municipal entities for damages if the enforcement of a municipal
policy or practice, or the decision of a final municipal policymaker, caused the Eighth Amendment
violation. . . A chronic shortage of resources may well amount to a policy or practice for which
monetary relief may be available under Monell, but Monell claims can’t be brought against states,
which are protected by the Eleventh Amendment. See, e.g., Quern v. Jordan, 440 U.S. 332, 345
(1979). The prison where Peralta was held was, of course, run by the state. Our dissenting
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colleagues would have the jury hold Brooks liable for delay in treatment caused by shortages
beyond his control, on the theory that the state will wind up paying any damages award. According
to the dissenters, this will give the state an incentive to improve prison conditions. . . But the state
is protected from monetary damages by the Eleventh Amendment. We may not circumvent this
protection by imputing the state’s wrongdoing to an employee who himself has committed no
wrong. The dissenters attempt an end run around the Eleventh Amendment by subjecting the state
to precisely the kind of economic pressure against which the amendment protects it. We have no
quarrel with the dissenters’ view that Peralta may have suffered an Eighth Amendment violation.
If the state provided insufficient resources to accord inmates adequate medical care, it could be
compelled to correct those conditions. . . But such a lawsuit could provide no redress for past
constitutional violations because the state is protected by sovereign immunity, ‘a fundamental
aspect of the sovereignty which the States enjoyed before the ratification of the Constitution, and
which they retain today.’. . Congress could abrogate this immunity, but it has not done so for cases
brought under 42 U.S.C. § 1983. See Quern, 440 U.S. at 345. We decline to bring about by
indirection what Congress has chosen not to do expressly.”)

See also Zingg v. Groblewski , 907 F.3d 630, 638 (1st Cir. 2018) (“We are not aware of
any authority. . .to support the proposition that there is a per se Eighth Amendment prohibition
against corrections officials considering cost, even when considered only in the course of selecting
treatment that is aimed at attending to an incarcerated person’s serious medical needs. . . Thus,
even if there were sufficient evidence in the record to show that Groblewski took cost into account
in making his July 15 denial of Humira in favor of Dovonex, that evidence would not in and of
itself provide a supportable basis for a finding of deliberate indifference, given what the record
shows regarding what Groblewski knew about Zingg’s condition, MPCH’s treatment protocol for
psoriasis, and the potential risks posed by Humira that topical medications do not pose.”)

But see Peralta v. Dillard, 744 F.3d 1076, 1089, 1092, 1093 (9th Cir. 2014) (en banc),
cert. denied, 135 S. Ct. 946 (2015) (Christen, J., with whom Rawlinson, M. Smith, and Hurwitz,
JJ., join, and with whom Bybee, J, joins as to Parts I, 11, and I11, dissenting in part and concurring
in part) (en banc) (“The decision announced today overturns more than thirty years of circuit
precedent by holding that lack of resources is a defense to providing constitutionally inadequate
care for prisoners. Because it will deny any remedy for prisoners who have suffered injuries due
to prison officials’ deliberate indifference and eliminates an important incentive for improving
prison conditions, | respectfully dissent. . . . The majority assures us that prisoners will still be able
to bring 8 1983 claims if they seek injunctive relief and attempts to distinguish Jones and Snow on
the basis that Peralta sought only money damages. But the principle in Jones and Snow was first
articulated in Spain, which drew no distinction between the type of relief sought by the plaintiff. .
..[U]ntil today, we have never suggested that cost may be a defense to Eighth Amendment claims
for damages. . . . . The rule articulated in Spain, Jones, and Snow recognizes that the
constitutionally-required threshold for the humane treatment of prisoners is impossible to
safeguard if prison officials are permitted to claim lack of resources as a defense. In the case of
California prisons, there can be no doubt that chronic underfunding and overcrowding have
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plagued prison administrators and the prison population for decades. . . The majority’s decision
will effectively prevent prisoners from bringing suits for damages against prison officials who
have violated their Eighth Amendment rights by demonstrating deliberate indifference to serious
medical needs: those who actually control prison budgets are immune from damage suits, Tenney
v. Brandhove, 341 U.S. 367, 376-79 (1951) (providing absolute immunity for state legislators);
and prison officials responsible for substandard care or conditions will be shielded by the newly-
announced ‘lack of resources’ defense.”)

See also Peralta v. Dillard, 744 F.3d 1076, 1098-1101 (9th Cir. 2014) (en banc), cert.
denied, 135 S. Ct. 946 (2015) (Hurwitz, J., with whom Rawlinson, M. Smith, and Christen, JJ.,
join, and with whom Bybee, J., joins as to Parts | and I, dissenting in part and concurring in part)
(“Today’s opinion therefore renders damages suits by inmates who suffer grievous injuries as a
result of constitutionally forbidden indifference all but impossible in practice. In every case in
which state actors are sued for failing to provide minimal medical care—even those cases
involving loss of life or serious permanent injury—the defense will be lack of resources, and that
defense will almost surely succeed. This will encourage further constitutional violations: If states
do not have to pay damages for depriving inmates of the level of care required to avoid violating
the Eighth Amendment, there will be little reason to increase appropriations for prisoner care. . .
.In the end, the only rational justification for today’s decision is concern for the prison medical
provider. That solicitude is valid: With shoestring budgets, prison doctors must triage medical
care. . . .[T]his case does not deal with the imposition of liability on a doctor who was unable to
see a patient. Peralta managed to become Dr. Brooks’ patient, and the suit attacks decisions made
by Dr. Brooks from that point forward. . . More importantly, the majority’s focus on the personal
liability of prison physicians ignores an important reality—the state is in every respect the real
party in interest in a damages suit. California indemnifies employees for torts committed in the
scope of their employment. . . .When a state funds its employee’s defense and indemnifies him
against any judgment, it ought not then assert that he is faultless because the state is really to blame.
The policy concern that no doctor will work for a prison if he faces the possibility of personal
liability has already been addressed (and apparently effectively so) by California’s promise to hold
the physician harmless. Having made the policy decision to incarcerate a large number of
wrongdoers, California should not be allowed to avoid the Eighth Amendment consequences of
that decision by systematically underfunding medical care. At a minimum, when a state attempts
to do so, we should create an exception to the judge-made collateral source rule and allow the
plaintiff to inform jurors that the state, not the individual defendants, will pay any compensatory
damages awarded. . . .Such an approach would not, as the majority suggests, Maj. Op. at 11, violate
state sovereign immunity. States have no obligation to indemnify their employees for damages
imposed because of constitutional violations. But, when a state chooses to do so, the state agent
should not be heard to argue that the imposition of liability on him individually is unfair. Section
1983 and the Constitution do not codify a collateral source rule. . . .Today’s decision, as Judge
Christen’s dissent convincingly demonstrates, is wrong on the record of this case. But even if that
were not so, the decision sweeps far too broadly, effectively foreclosing any liability for permanent
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injuries and deaths caused by the deliberate indifference of state funding authorities. | therefore
dissent from the affirmance of the judgment in favor of Dr. Brooks.”)

See also Shorter v. Baca, 895 F.3d 1176, 1191 (9th Cir. 2018) (“If plaintiffs in § 1983
actions demonstrate that their conditions of confinement have been restricted solely because of
overcrowding or understaffing at the facility, a deference instruction ordinarily should not be
given. Similarly, if plaintiffs in § 1983 actions demonstrate that they have been subjected to search
procedures that are an unnecessary, unjustified, or exaggerated response to concerns about jail
safety, we do not defer to jail officials. Otherwise, ‘careless invocations of “deference” run the risk
of returning us to the passivity of several decades ago, when the then-prevailing barbarism and
squalor of many prisons were met with a judicial blind eye and a “hands off” approach.’”).

F. Supervisory Liability v. Municipal Liability

Supervisory liability can be imposed without a determination of municipal liability.
Supervisory liability runs against the individual, is based on his or her personal responsibility for
the constitutional violation and does not require any proof of official policy or custom as the
“moving force,” City of Oklahoma City v. Tuttle, 471 U.S. 808 (1985) (quoting Polk County v.
Dodson, 454 U.S. 312, 326 (1981)), behind the conduct.

See also Hunt v. Davis, 749 F. App’x 522,  (9th Cir. 2018) (“Cases addressing
municipal liability are also inapplicable to Hunt’s claim against Sheriff Clark individually.
Municipal liability requires an allegation of a constitutional injury flowing from a governmental
policy or custom. . . This can be established by a showing ‘that an official with final policymaking
authority ratified a subordinate’s unconstitutional decision or action and the basis for it.”. . Such a
ratification is ‘chargeable to the municipality’ as a policy or custom. City of St. Louis v. Praprotnik,
485 U.S. 112, 127 (1988). But whether there is a municipal policy or custom that caused
constitutional injury is a distinct inquiry from whether a particular official, ‘through the official’s
own individual actions, has violated the Constitution.’. . As neither the Supreme Court nor our
circuit has established that an official’s post-incident ratification of or acquiescence to a claimed
constitutional violation is alone sufficient for individual liability under § 1983, . . the district court
erred when it held that Hunt stated a claim against Sheriff Clark on this basis.”); McGrath v. Scott,
250 F. Supp. 2d 1218, 1222-23 (D. Ariz. 2003) (“In their pleadings, both parties rely on cases
involving questions of municipal liability under § 1983 to establish the legal standard for
supervisory liability under § 1983. . .However, municipal and supervisory liability present distinct
and separate questions that are treated and analyzed as such. . . Supervisory liability represents a
form of personal liability against an individual, while municipal liability is entity liability.
Supervisory liability concerns whether supervisory officials’ own action or inaction subjected the
Plaintiff to the deprivation of her federally protected rights. Generally, liability exists for
supervisory officials if they personally participated in the wrongful conduct or breached a duty
imposed by law. . .In contrast, municipal liability depends upon enforcement by individuals of a
municipal policy, practice, or decision of a policymaker that causes the violation of the Plaintiffs
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federally protected rights. . . Typically, claims asserted against supervisory officials in both their
individual and official capacities provide bases for imposing both supervisory liability (the
individual claim) and municipality liability (the official capacity claim) if the supervisor
constitutes a policymaker.”)

1. Pre-lgbal Cases

“[WT]hen supervisory liability is imposed, it is imposed against the supervisory official in
his individual capacity for his own culpable action or inaction in the training, supervision, or
control of his subordinates.” Clay v. Conlee, 815 F.2d 1164, 1170 (8th Cir. 1987). See also Lloyd
v. Van Tassell, 2009 WL 179622, at *5, *6 (11th Cir. Jan. 27, 2009) (not published) (“A supervisor
may be individually liable under § 1983 only when: (1) ‘the supervisor personally participates in
the alleged unconstitutional conduct’; or (2) ‘there is a causal connection between the actions of a
supervising official and the alleged constitutional deprivation.”. . A causal connection is
established when: (1) the supervisor was on notice, by a history of widespread abuse, of the need
to correct a practice that led to the alleged deprivation, and he failed to do so; (2) the supervisor’s
policy or custom resulted in deliberate indifference; (3) the supervisor directed the subordinate to
act unlawfully; or (4) the supervisor knew the subordinate would act unlawfully and failed to stop
the unlawful action. . . ‘The deprivations that constitute widespread abuse sufficient to notify the
supervising official must be obvious, flagrant, rampant and of continued duration, rather than
isolated occurrences.’. . In order to be held liable under § 1983 in an official capacity, the plaintiff
must show that the deprivation of a constitutional right resulted from: ‘(1) an action taken or policy
made by an official responsible for making final policy in that area of the [County’s] business; or
(2) a practice or custom that is so pervasive, as to be the functional equivalent of a policy adopted
by the final policymaker.”. . Only a final policymaker may be held liable in an official capacity. .
. This is similar to the standard used for imposing supervisor liability, although the plaintiff must
also prove that the defendant was a policymaker. Also, the qualified immunity defense does not
apply to an official sued in his official capacity.”); McGratposth v. Scott, 250 F. Supp.2d 1218,
1222, 1223 (D.Ariz. 2003) (“[M]unicipal and supervisory liability present distinct and separate
questions that are treated and analyzed as such. . . . Supervisory liability concerns whether
supervisory officials’ own action or inaction subjected the Plaintiff to the deprivation of her
federally protected rights. Generally, liability exists for supervisory officials if they personally
participated in the wrongful conduct or breached a duty imposed by law. . .In contrast, municipal
liability depends upon enforcement by individuals of a municipal policy, practice, or decision of a
policymaker that causes the violation of the Plaintiffs federally protected rights. .. Typically,
claims asserted against supervisory officials in both their individual and official capacities provide
bases for imposing both supervisory liability (the individual claim) and municipality liability (the
official capacity claim) if the supervisor constitutes a policymaker.”).

As with a local government defendant, a supervisor cannot be held liable under § 1983 on
a respondeat superior basis, Monell v. Dept. of Social Services, 436 U.S. 658, 694 n.58 (1978),
although a supervisory official may be liable even where not directly involved in the constitutional
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violation. The misconduct of the subordinate must be “affirmatively link[ed]” to the action or
inaction of the supervisor. Rizzo v. Goode, 423 U.S. 362, 371 (1976).

Since supervisory liability based on inaction is separate and distinct from the liability
imposed on the subordinate employees for the underlying constitutional violation, the level of
culpability that must be alleged to make out the supervisor’s liability may not be the same as the
level of culpability mandated by the particular constitutional right involved.

While § 1983 itself contains no independent state of mind requirement, Parratt v. Taylor,
451 U.S. 527, 535 (1981), overruled in part on other grounds, Daniels v. Williams, 474 U.S. 327
(1986), lower federal courts consistently require plaintiffs to show something more than mere
negligence yet less than actual intent in order to establish supervisory liability. See e.g.,
Blankenhorn v. City of Orange, 485 F.3d 463, 486 (9th Cir. 2007) (“While Chief Romero did
not personally dismiss complaints against Nguyen, as was the case in Larez and Watkins, he did
approve Nguyen’s personnel evaluations despite repeated and serious complaints against him for
use of excessive force. That approval, together with the expert testimony regarding the
ineffectiveness of Nguyen’s discipline for those complaints, could lead a rational factfinder to
conclude that Romero knowingly condoned and ratified actions by Nguyen that he reasonably
should have known would cause constitutional injuries like the ones Blankenhorn may have
suffered.”); Whitfield v. Melendez-Rivera, 431 F.3d 1, 14 (1st Cir. 2005) (“Supervisors may only
be held liable under § 1983 on the basis of their own acts or omissions. . . Supervisory liability
can be grounded on either the supervisor’s direct participation in the unconstitutional conduct, or
through conduct that amounts to condonation or tacit authorization. . . Absent direct participation,
a supervisor may only be held liable where ‘(1) the behavior of [his] subordinates results in a
constitutional violation and (2) the [supervisor’s] action or inaction was Aaffirmatively link [ed]’
to the behavior in the sense that it could be characterized as Asupervisory encouragement,
condonation or acquiescence’ or Agross negligence ... amounting to deliberate indifference.”’. .Our
holding with respect to Fajardo’s municipal liability informs our analysis of the mayor’s and the
police commissioner’s supervisory liability. Because the plaintiffs failed to provide sufficient
evidence establishing that Fajardo’s police officers were inadequately trained, it follows that the
plaintiffs failed to prove that the mayor and the police commissioner were deliberately, recklessly
or callously indifferent to the constitutional rights of the citizens of Fajardo. The plaintiffs failed
to show that there were any training deficiencies, much less that the mayor or the police
commissioner’should have known that there were ... training problems.” .. Moreover, as
discussed above, the evidence was insufficient to support the theory that the mayor or the police
commissioner had condoned an unconstitutional custom.”); Atteberry v. Nocona General
Hospital, 430 F.3d 245, 254, 256 (5th Cir. 2005) (“Ordinarily, supervisors may not be held
vicariously liable for constitutional violations committed by subordinate employees. . . . Deliberate
indifference in this context ‘describes a state of mind more blameworthy than negligence.’[citing
Farmer and Estelle] Accordingly, to prevail against either Norris or Perry, the Plaintiffs must
allege, inter alia, that Norris or Perry, as the case may be, had subjective knowledge of a serious
risk of harm to the patients. . . . In sum, the Plaintiffs alleged that Norris and Perry knew both that
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a dangerous drug was missing and that patients were dying at an unusually high rate. They also
alleged that although Norris and Perry should and could have investigated the deaths and missing
drugs or changed hospital policy, they did nothing for a considerable period of time. For Rule
12(b)(6) purposes, the requisite deliberate indifference is sufficiently alleged.”); Doe v. City of
Roseville, 296 F.3d 431, 441 (6th Cir. 2002) (Discussing standards of supervisory liability among
the Circuits and concluding that ““[a]lthough Jane had a constitutional right to be free from sexual
abuse at the hands of a school teacher or official, she did not have a constitutional right to be free
from negligence in the supervision of the teacher who is alleged to have actually abused her.
Negligence is not enough to impose section 1983 liability on a supervisor.”); Carter v. Morris,
164 F.3d 215, 221 (4th Cir. 1999)(“A plaintiff must show actual or constructive knowledge of a
risk of constitutional injury, deliberate indifference to that risk, and ‘an aaffirmative causal link’
between the supervisor’s inaction and the particular constitutional injury suffered by the plaintiff.’
[citing Shaw v. Stroud]”); Camilo-Robles v. Hoyos, 151 F.3d 1, 7 (1st Cir. 1998) (“Notice is a
salient consideration in determining the existence of supervisory liability. . . . Nonetheless,
supervisory liability does not require a showing that the supervisor had actual knowledge of the
offending behavior; he ‘may be liable for the foreseeable consequences of such conduct if he would
have known of it but for his deliberate indifference or willful blindness.” Maldonado-Denis v.
Castillo- Rodriquez, 23 F.3d 576, 582 (1st Cir.1994). To demonstrate deliberate indifference a
plaintiff must show (1) a grave risk of harm, (2) the defendant’s actual or constructive knowledge
of that risk, and (3) his failure to take easily available measures to address the risk. . . . [T]he
plaintiff must ‘affirmatively connect the supervisor’s conduct to the subordinate’s violative act or
omission.’. . This affirmative connection need not take the form of knowing sanction, but may
include tacit approval of, acquiescence in, or purposeful disregard of, rights-violating conduct.”);
Lankford v. City of Hobart, 73 F.3d 283, 287 (10th Cir. 1996) (following Third Circuit approach
and requiring personal direction or actual knowledge for supervisory liability); Baker v. Monroe
Township, 50 F.3d 1186, 1194 & n.5 (3d Cir. 1995) (applying Third Circuit standard which
requires “actual knowledge and acquiescence” and noting that other circuits have broader
standards for supervisory liability); Howard v. Adkison, 887 F.2d 134, 137,138 (8th Cir. 1989)
(supervisors liable when inaction amounts to reckless disregard, deliberate indifference to or tacit
authorization of constitutional violations); Gutierrez-Rodriguez v. Cartagena, 882 F.2d 553, 562
(1st Cir. 1989) (supervisor’s conduct or inaction must be shown to amount to deliberate, reckless
or callous indifference to constitutional rights of others); Meriwether v. Coughlin, 879 F.2d 1037,
1048 (2d Cir. 1989) (“[S]upervisory liability may be imposed when an official has actual or
constructive notice of unconstitutional practices and demonstrates ‘gross negligence’ or ‘deliberate
indifference’ by failing to act.”); Rascon v. Hardiman, 803 F.2d 269, 274 (7th Cir. 1986)
(supervisory liability requires showing that “official knowingly, willfully, or at least recklessly
caused the alleged deprivation by his action or failure to act.”); Salvador v. Brown, No. Civ.
04-3908(JBS), 2005 WL 2086206, at *4 (D.N.J. Aug. 24, 2005) (“The Third Circuit Court of
Appeals has articulated a standard for establishing supervisory liability which requires ‘actual
knowledge and acquiescence.” Baker v. Monroe Township, 50 F.3d 1186, 1194 & n. 5 (3d
Cir.1995). . . . Plaintiff has not alleged that Defendants Brown or MacFarland had any direct
participation in the alleged retaliation by corrections officers. It appears that Plaintiff bases
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Commissioner Brown and Administrator MacFarland’s alleged liability solely on their respective
job titles, rather than any specific action alleged to have been taken by them adverse to Plaintiff.”).

But see Brandon v. Kinter, 938 F.3d 21, 38-39 (2d Cir. 2019) (“The cases on which
defendants rely do not hold that all claims under 8 1983 require a mental state greater than
negligence. . . To the contrary, the § 1983 statute ‘contains no state-of-mind requirement
independent of that necessary to state a violation of the underlying constitutional right.” Daniels v.
Williams, 474 U.S. 327, 330 (1986). Daniels does not foreclose all § 1983 claims based on
negligence. The Supreme Court simply stated that, ‘depending on the right, merely negligent
conduct may not be enough to state a claim’ and expressly declined to ‘rule out the possibility that
there are other constitutional provisions that would be violated by mere lack of care.’. . Our Circuit
has not stated whether a First Amendment free exercise claim requires more than negligence, and
we need not do so here. Even assuming arguendo that it does, in the instant case, as we will outline
shortly, Brandon has introduced sufficient evidence to create a genuine dispute as to whether the
defendants acted with deliberate indifference in serving him pork. Under our holding in Greenwich
Citizens Committee, Inc. v. Counties of Warren and Washington Indus. Development Agency, 77
F.3d 26 (2d Cir. 1996), deliberate indifference clearly suffices. We, therefore, decline to reach the
question of whether something less than deliberate indifference—Ilike negligence—would also be
sufficient to establish an affirmative First Amendment claim. . . .We conclude that a reasonable
jury could find that the defendants acted with deliberate indifference to Brandon’s free exercise
rights. Accordingly, and for those reasons, we need not decide at this time whether negligence
would also be sufficient to state a claim under the Free Exercise Clause.”)

In Greason v. Kemp, 891 F.2d 829 (11th Cir. 1990), the court found the Supreme Court’s
analysis in City of Canton v. Harris, 489 U.S. 378 (1989), provided a helpful analogy in
determining whether a supervisory official was deliberately indifferent to an inmate’s psychiatric
needs. The court held that a three-prong test must be applied in determining a supervisor’s liability:
“(1) whether, in failing adequately to train and supervise subordinates, he was deliberately
indifferent to an inmate’s mental health care needs; (2) whether a reasonable person in the
supervisor’s position would know that his failure to train and supervise reflected deliberate
indifference; and (3) whether his conduct was causally related to the constitutional infringement
by his subordinate.” 891 F.2d at 836-37.

See also Ontha v. Rutherford County, Tennessee, 2007 WL 776898, at *5, *6 (6th Cir.
Mar. 13, 2007) (not published)(“Sheriff Jones acknowledged in his affidavit that the Rutherford
County Sheriff’s Office ‘does not have a written policy specifically prohibiting’ the use of a patrol
car to strike a person who is fleeing on foot. . . Plaintiffs posit that this lack of training served as
implicit authorization of or knowing acquiescence in Deputy Emslie’s allegedly inappropriate use
of his patrol car to chase and strike Tommy Ontha as he attempted to flee. Yet, to establish
supervisory liability, it is not enough to point after the fact to a particular sort of training which, if
provided, might have prevented the harm suffered in a given case. Rather, such liability attaches
only if a constitutional violation is ‘part of a pattern’ of misconduct, or ‘where there is essentially
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a complete failure to train the police force, or training that is so reckless or grossly negligent that
future police misconduct is almost inevitable or would properly be characterized as substantially
certain to occur.’ . . . In this case, Plaintiffs do not contend that Deputy Emslie’s purported misuse
of his patrol car was part of a pattern of comparable violations, as opposed to an isolated
occurrence. Neither have Plaintiffs suggested any basis for us to conclude that the tragic events of
this case were an ‘almost inevitable’ or ‘substantially certain’ byproduct of a lack of training as to
the proper operation of a patrol car when pursuing an individual traveling on foot. . . . Under this
record, we find as a matter of law that Plaintiffs cannot sustain their 8 1983 claims against Sheriff
Jones in his individual capacity.”); Vaughn v. Greene County, Arkansas, 438 F.3d 845, 851 (8th
Cir. 2006) (“Vaughn further contends Sheriff Langston’s failure to train Jail personnel on
providing care for ill inmates and his policy or custom of deliberately avoiding information
regarding the medical conditions and needs of inmates evidences Sheriff Langston’s deliberate
indifference to Blount’s serious medical needs. Again, we disagree. A supervisor ‘may be held
individually liable ... if a failure to properly supervise and train the offending employee caused a
deprivation of constitutional rights.” . . Under this theory of liability, Vaughn must demonstrate
Sheriff Langston ‘was deliberately indifferent to or tacitly authorized the offending acts.’. .
Vaughn fails to do so. We cannot say Sheriff Langston’s practice of delegating to others such
duties as reading mail and responding to communications regarding Jail inmates amounts to
deliberate indifference. Moreover, there is no indication from the record Sheriff Langston had
notice his policies, training procedures, or supervision ‘were inadequate and likely to result in a
constitutional violation.””); Sargent v. City of Toledo Police Department, No. 04-4143, 2005
WL 2470830, at *3 (6th Cir. Oct. 6, 2005) (not published) (“We disagree with Sargent’s argument
that Taylor is vicariously liable for all of Whatmore’s allegedly illegal actions. Certainly,
supervisory officers who order a subordinate officer to violate a person’s constitutional rights and
non-supervisory officers present during a violation of person’s civil rights who fail to stop the
violation can be liable under § 1983. . . Additionally, the supervising officer can neither encourage
the specific act of misconduct nor otherwise directly participate in it. . . Whether Whatmore
committed a Fourth Amendment violation when he entered Sargent’s home, Taylor is not
vicariously liable for any alleged violation because there is no indication either that Taylor ordered
Whatmore to enter the house illegally or that Taylor knew that Whatmore entered the home without
consent. Thus, Taylor never ordered nor participated in a violation of Sargent’s rights.”); Turner
v. City of Taylor, 412 F.3d 629, 643 (6th Cir. 2005) (“This Court has explained the standards for
supervisory liability under § 1983 as follows:[T]he § 1983 liability of supervisory personnel must
be based on more than the right to control employees. Section 1983 liability will not be imposed
solely upon the basis of respondeat superior. There must be a showing that the supervisor
encouraged the specific incident of misconduct or in some other way directly participated in it. At
a minimum, a 8 1983 plaintiff must show that a supervisory official at least implicitly authorized,
approved or knowingly acquiesced in the unconstitutional conduct of the offending subordinate.
Bellamy v. Bradley, 729 F.2d 416, 421 (6th Cir.1984) (citing Hays v. Jefferson County, 668 F.2d
869, 872—74 (6th Cir.1982))[.]"); Mercado v. City of Orlando, 407 F.3d 1152, 1157, 1158 (11th
Cir. 2005) (“All of the factors articulated in Graham weigh in favor of Mercado. Because he was
not committing a crime, resisting arrest, or posing an immediate threat to the officers at the time
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he was shot in the head, if Padilla aimed for Mercado’s head, he used excessive force when
apprehending Mercado. At this point, we must assume that Padilla was aiming for Mercado’s head
based on the evidence that Padilla was trained to use the Sage Launcher, that the weapon accurately
hit targets from distances up to five yards, and that Mercado suffered injuries to his head. Padilla
was aware that the Sage Launcher was a lethal force if he shot at a subject from close range. The
officers were also aware that alternative actions, such as utilizing a crisis negotiation team, were
available means of resolving the situation. This is especially true in light of the fact that Mercado
had not made any threatening moves toward himself or the officers. Thus, in the light most
favorable to Mercado, Padilla violated his Fourth Amendment rights when he intentionally aimed
at and shot Mercado in the head with the Sage Launcher. . .We further conclude, however, that
Officer Rouse did not violate Mercado’s Fourth Amendment rights. Although Officer Rouse did
not fire the Sage Launcher, Mercado contends that she should be held responsible under a theory
of supervisory liability. . . Officer Rouse was in another room during the incident, and did not see
Padilla aim or fire the gun. She did not tell Padilla to fire the Sage Launcher at Mercado’s head.
Given that Padilla was trained in the proper use of the launcher, that the Department’s guidelines
prohibited firing the launcher at a suspect’s head or neck except in deadly force situations, and that
... there is no evidence that Padilla has used similarly excessive force in the past-all of which are
undisputed facts in the record-Rouse could not reasonably have anticipated that Padilla was likely
to shoot Mercado in the head either intentionally or unintentionally. Even under the ‘failure to
stop’ standard for supervisory liability, Rouse cannot be held liable.”); Randall v. Prince George’s
County, Maryland, 302 F.3d 188, 207 (4th Cir. 2002) (“Because supervisors ‘cannot be expected
to promulgate rules and procedures covering every conceivable occurrence,” and because they may
be powerless to prevent deliberate unlawful acts by subordinates, the courts have appropriately
required proof of multiple instances of misconduct before permitting supervisory liability to
attach.”); Sutton v. Utah State School for the Deaf and Blind, 173 F.3d 1226, 1240, 1241 (10th
Cir. 1999) (“Where a superior’s failure to train amounts to deliberate indifference to the rights of
persons with whom his subordinates come into contact, the inadequacy of training may serve as
the basis for § 1983 liability. . . . We are persuaded that plaintiff-appellant Sutton’s allegations
cannot be dismissed as inadequate in light of the repeated notification to Moore, as pled, of notice
that James, with all his impairments, had been subjected to repeated sexual assaults by the much
larger boy. In light of James’s severe impairments, and the notification to Moore as alleged of
danger to James, and the averment of Moore’s failure to take action to prevent James being
repeatedly molested, App. at 5, we are persuaded that a viable claim that would ‘shock the
conscience of federal judges’ was stated.”); Barreto-Rivera v. Medina-Vargas, 168 F.3d 42, 49
(1st Cir.1999) (“Officer Medina-Vargas’s history in the police department was troubled at best.
Despite failing the psychological component of the police academy entrance exam, he was
admitted to the school. Over the course of his twenty- five year career, Officer Medina-Vargas was
disciplined thirty times for abuse of power, unlawful use of physical force and/or physical assaults;
six incidents led to recommendations that he be dismissed from the force. Toledo-Davila’s first
review of Officer Medina-Vargas’s file came in 1992, when an investigating officer recommended
his dismissal because he had an extensive record of physical assaults and there had been no
apparent change in his behavior despite sanctions. Ignoring the recommendation, Toledo-Davila
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imposed a fifteen day suspension. Two weeks later, Toledo-Davila reviewed another disciplinary
action taken against Officer Medina-Vargas for the improper use of his firearm three years earlier.
Following this review, Toledo-Davila reduced Officer Medina-Vargas’s sanction from a thirty day
suspension imposed by the former superintendent to a two day suspension. There is clearly
sufficient evidence in this record to allow a jury to reasonably conclude that Toledo-Davila
displayed deliberate indifference to Officer Medina-Vargas’s propensity toward violent conduct,
and that there was a causal connection between this deliberate indifference and Officer Medina-
Vargas’s fatal confrontation with Ortega-Barreto.”); Spencer v. Doe, 139 F.3d 107, 112 (2d Cir.
1998) (“We have long recognized that supervisors may be ‘personally involved’ in the
constitutional torts of their supervisees if: (1) the supervisory official, after learning of the
violation, failed to remedy the wrong; (2) the supervisory official created a policy or custom under
which unconstitutional practices occurred or allowed such policy or custom to continue; or (3) the
supervisory official was grossly negligent in managing subordinates who caused the unlawful
condition or event.”); Doe v. Taylor Independent School District, 15 F.3d 443, 453 (5th Cir. 1994)
(en banc) (““The most significant difference between City of Canton and this case is that the former
dealt with a municipality’s liability whereas the latter deals with an individual supervisor’s
liability. The legal elements of an individual’s supervisory liability and a political subdivision’s
liability, however, are similar enough that the same standards of fault and causation should
govern.”), cert. denied sub nom Lankford v. Doe, 115 S. Ct. 70 (1994); Shaw v. Stroud, 13 F.3d
791, 798 (4th Cir. 1994) (“We have set forth three elements necessary to establish supervisory
liability under 8 1983: (1) that the supervisor had actual or constructive knowledge that his
subordinate was engaged in conduct that posed ‘a pervasive and unreasonable risk’ of
constitutional injury to citizens like the plaintiff; (2) that the supervisor’s response to that
knowledge was so inadequate as to show ‘deliberate indifference to or tacit authorization of the
alleged offensive practices,” and (3) that there was an ‘affirmative causal link> between the
supervisor’s inaction and the particular constitutional injury suffered by the plaintiff.” citing
Miltier v. Beorn, 896 F.2d 848, 854 (4th Cir. 1990)), cert. denied, 115 S. Ct. 68 (1994); Walker v.
Norris, 917 F.2d 1449, 1455-56 (1990) (applying City of Canton analysis to issue of supervisory
liability); Sample v. Diecks, 885 F.2d 1099, 1116-1117 (3d Cir. 1989) (same).

Compare Rosenbergv. Vangelo, No. 02-2176, 2004 WL 491864, at *5 (3d Cir. Mar. 12,
2004) (unpublished) (“[W]e respectfully disagree with the Ricker Court’s decision to cite and rely
on the ‘direct and active’ language from Grabowski. We also conclude that the deliberate
indifference standard had been clearly established prior to 1999 and no reasonable official could
claim a higher showing would be required to establish supervisory liability.”) with Ricker v.
Weston, No. 00-4322, 2002 WL 99807, at *5, *6 (3d Cir. Jan. 14, 2002) (unpublished) (“A
supervisor may be liable under 42 U.S.C. § 1983 for his or her subordinate’s unlawful conduct if
he or she directed, encouraged, tolerated, or acquiesced in that conduct. . . . For liability to attach,
however, there must exist a causal link between the supervisor’s action or inaction and the
plaintiff’s injury. . . .[E]ven assuming, arguendo, that the K-9 officers were not disciplined as a
result of Zukasky’s investigation, that investigation did not in any way cause Freeman’s injuries.
... We reach the same conclusion as to Palmer and Goldsmith. The undisputed facts indicate that
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they knew about Schlegel’s prior misconduct but nonetheless promoted him to Captain of Field
Services. They also knew of Remaley’s violent episodes but permitted him to be a member of the
K-9 Unit. These acts are, as a matter of law, insufficient to constitute the requisite direct
involvement in appellees’ injuries. . . . Importantly, neither Palmer nor Goldsmith were aware of
the attacks in question until after they occurred. At that time, they ordered an investigation but
ultimately chose not to discipline the officers involved, even though it appears that Zukasky had
recommended that at least certain of the officers be disciplined. This decision not to discipline the
officers does not amount to active involvement in appellees’ injuries given that all of the injuries
occurred before the decision. There is simply no causal link between those injuries and what
Palmer and Goldsmith did or did not do.”).

Compare Lynn v. City of Detroit, 98 F. App’x 381, 386 (6th Cir. 2004) (“According to
several witnesses from within the department, police supervisors in Detroit are neither trained nor
instructed to look for evidence of criminality when reviewing officers’ activities. Supervisors are
expected to keep their eyes open for ‘anything amiss,” but they focus on ensuring that reports are
complete and accurate and that officers’ time has been spent efficiently and productively.
Discovery of criminal activity by subordinate officers is ordinarily made through the receipt of
complaints from citizens. A supervisor’s responsibility upon receiving a complaint is to report it
to the Internal Affairs Division; Internal Affairs then handles the investigation. Investigation by
Internal Affairs — not by supervisors — is the tool by which the Department attempts to uncover
criminality on the part of its officers. Given these facts, we do not think the defendants’ failure to
investigate the corrupt officers amounts to acquiescence in the officers’ misconduct or reflects
indifference to violations of the plaintiffs’ rights. The defendants were entitled to rely on Internal
Affairs to perform its assigned function. The defendants’ responsibility was to report specific
complaints of criminality or misconduct that they themselves observed. None of the defendants
personally observed any misconduct. Ferency and Tate received specific complaints and duly
reported them. Ferency also reported generalized rumors of criminal activity. It was the reports to
Internal Affairs that led, in time, to the officers’ prosecution.”) with Lynn v. City of Detroit, 98
F. App’x 381, 388 (6th Cir. 2004) (Clay, J., dissenting) (“The majority opinion suggests that
Defendants, based on the record in this case, had no duty to respond to the widespread, commonly
known criminal conduct that permeated the walls of the City of Detroit’s sixth police precinct’s
third platoon, other than to sporadically report a few citizen complaints of police misconduct to
either Internal Affairs or other officers. What is not disputed is that Defendants, who directly
supervised the rogue officers responsible for violations of Plaintiffs’ constitutional rights, acted
with deliberate indifference when confronted with daily rumors and discussion of their
subordinates’ criminal behavior. By looking the other way, or by failing to act when faced with
apparently reliable reports of police corruption, Defendants actually contributed to the lawlessness
of the third platoon by permitting its officers to continue to violate citizens’ rights with impunity.”).

See also Tardiff v. Knox County, 397 F.Supp.2d 115, 141-43 (D.Me. 2005)(“Unlike
individual officer liability, the liability of supervisory officials does not depend on their personal
participation in the acts of their subordinates which immediately brought about the violation of the

- 128 -



plaintiff’s constitutional rights. . . Liability can result from Sheriff Davey’s acquiescence to Knox
County Jail’s ongoing practice of strip searching all detainees charged with misdemeanors.

Some evidence in the record points to Sheriff Davey’s actual knowledge of this ongoing practice.
.. . However, Sheriff Davey disputes that he had actual knowledge of the unlawful custom and
practice of strip searching detainees charged with misdemeanors without reasonable suspicion of
concealing contraband or weapons. . . Regardless of his actual knowledge, the Court concludes
that based on the undisputed evidence in the record he should have known that the practice was
ongoing, and that, despite the change to the written policy in 1994 and the institution of new
procedures in 2001, the practice had not been eliminated. The issue then becomes whether
Plaintiffs have established that Sheriff Davey’s conduct amounts to deliberate indifference or
willful blindness to an unconstitutional practice of his subordinates. . . Finally, Plaintiffs must
establish a causal connection between Sheriff Davey’s conduct and the corrections officers’
unconstitutional actions. . . . The widespread practice was sufficient to alert Sheriff Davey that the
unlawful strip search practice persisted. On the evidence presented in the summary judgment
record, the Court concludes that Sheriff Davey’s failure to take any corrective action directed at
eradicating this pervasive practice — even in the face of official Department of Corrections’ reports
and the incontrovertible record evidence that the practice persisted — amounts to a reckless
indifference of the constitutional rights of class members arrested on misdemeanor charges. Sheriff
Davey’s reckless indifference allowed the practice to persist for years and caused the violation of
the constitutional rights of Plaintiffs arrested on misdemeanor charges. For the foregoing reasons,
the Court will grant Plaintiffs’ Motion for Partial Summary Judgment with respect to that part of
Count Il alleging that Sheriff Davey is responsible, in his personal capacity, for the Knox County
Jail’s unconstitutional custom and practice of strip searching detainees charged with
misdemeanors.”); McAllister v. City of Memphis, No. 01-2925 DV, 2005 WL 948762, at *4, *5
(W.D. Tenn. Feb. 22, 2005) (not reported) (“'Young conducted the hearing. However, Young did
not consider the statements of the witnesses. He did not interview the three police officers who
were present at the time the incident occurred. This is true despite the fact that Charnes had
determined that Polk’s statement deserved considerable weight because it is unusual for an officer
to admit that he believes that another officer struck a citizen. Although the IAB is not permitted to
consider previous complaints against the officer being investigated, a hearing officer is allowed to
consider them. Thus, Young knew that Hunt had six prior complaints against him. Moreover,
although Young was permitted to subpoena anyone he believed would be helpful, the only person
he subpoenaed was Hunt. Young never spoke with Plaintiff, and Plaintiff was not allowed to attend
the hearing. Additionally, the MPD’s policy states that a presumption of guilt is established when
the IAB sustains a charge against an officer. In spite of this seemingly overwhelming evidence
against Hunt, Young dismissed the complaint. Following the hearing, the City sent Plaintiff a letter
informing him that there was sufficient evidence to sustain Plaintiff’s allegations and that the
appropriate action had been taken. Deputy Chief Pilot admitted in her deposition that the tone of
the letter was misleading. . . This could be evidence that Defendant’s actions may have been a
result of deliberate indifference to the Plaintiff’s rights. Furthermore, as it is IAB’s policy to send
a letter to every complainant stating that appropriate action was taken, even when no action at all
was taken, . . . such a practice may indicate Defendant’s ratification of its officers’ misconduct. . .
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. Therefore, the Court finds that a genuine issue of material fact exists as to whether a meaningful
investigation was conducted. Additionally, based on the IAB investigation a genuine issue of
material fact exists as to whether Defendant’s decision not to discipline Officer Hunt indicates
deliberate indifference on the part of the City, as envisioned by the Supreme Court in City of
Canton....”).

See also Otero v. Wood, 316 F.Supp.2d 612, 623-26 (S.D. Ohio 2004) (“The involvement
of Zoretic, Wood, and Curmode . . . cannot be characterized as ‘mere presence’ or ‘mere backup.’
Zoretic was virtually looking over Brintlinger’s shoulder when Brintlinger fired the gas gun. Wood
was directing the firing of the knee knockers in a hands-on and immediate way. Curmode was the
‘prime mover’ of the entire operation, responsible for planning and initiating all action. None of
these Defendants was a remote, desk-bound supervisor; rather, all three were direct participants in
the firing of the knee knockers on April 29, 2001. Similarly, taking all of Plaintiff’s factual
allegations as true, there is a direct causal connection between the supervision provided by Zoretic,
Wood, and Curmode and the failure of any officers to provide medical assistance to Plaintiff.
Indeed, Zoretic, Wood, and Curmode may all be said to have directly participated in this alleged
constitutional violation since they were present in Plaintiff’s immediate vicinity and they, too,
failed to help and were arguably deliberately indifferent to her need. . . . A reasonable jury could
find, based on the facts as presented by Plaintiff, that the use of wooden baton rounds here was
objectively unreasonable and that Defendants Zoretic, Wood, and Curmode each played a
significant role in this use of force and thus should be liable to Plaintiff under 8§ 1983. While
Defendants unquestionably had a legitimate interest in dispersing the crowd that had gathered
along Norwich Avenue, a reasonable jury could find that they did so more harshly than was
necessary”); McGrath v. Scott, 250 F. Supp.2d 1218, 1226 & n.4 (D.Ariz. 2003) (“[T]he Court
finds that the deliberately indifferent standard adopted in L.W. applies generally to all supervisory
liability claims under 8 1983. A supervisor can be liable in his individual capacity for (1) his own
culpable action or inaction in the training, supervision, or control of his subordinates; (2) for his
acquiescence in the constitutional deprivation; or (3) for conduct that shows a deliberate
indifference to the rights of others. Deliberate indifference encompasses recklessness. . . . The
Court does not decide if the recklessness standard is objective or subjective, as in either case
Plaintiffs Complaint adequately states a claim.”); Classroom Teachers of Dallas/Texas State
Teachers Ass’n/National Education Ass’n v. Dallas Independent School District, 164 F.Supp.2d
839, 851 (N.D. Tex. 2001) (“Deliberate indifference to violations of constitutional rights is
sufficient for supervisory liability under § 1983. There is no principle of superiors’ liability, either
in tort law generally or in the law of constitutional torts. To be held liable for conduct of their
subordinates, supervisors must have been personally involved in that conduct. That is a vague
standard. We can make it more precise by noting that supervisors who are merely negligent in
failing to detect and prevent subordinates’ misconduct are not liable, because negligence is no
longer culpable under section 1983. Gross negligence is not enough either. The supervisors must
know about the conduct and facilitate it, approve it, condone it, or turn a blind eye for fear of what
they might see. They must in other words act either knowingly or with deliberate, reckless
indifference.”); Comfort v. Town of Pittsfield, 924 F. Supp. 1219, 1231 (D. Me. 1996)
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(“Supervisory liability may attach despite any direct involvement by [police chief] in the
unconstitutional activity. Lawrence, however, may only be held liable under § 1983 on the basis
of his own acts or omissions. Supervisory personnel are liable under § 1983, upon a showing of a
constitutional violation, when: (1) the supervisor’s conduct or inaction amounts to either
deliberate, reckless or callous indifference to the constitutional rights of others, and (2) an
affirmative link exists between the street-level constitutional violation and the acts or omissions
of the supervisory officials.” cites omitted).

Although the courts do not differ significantly as to the level of culpability required for
supervisory liability, there is some split on the question of whether the requisite culpability for
supervisory inaction can be established on the basis of a single incident of subordinates’
misconduct or whether a pattern or practice of constitutional violations must be shown.

See International Action Center v. United States, 365 F.3d 20, 26-28 (D.C. Cir. 2004)
(“The MPD supervisors do not seek a ruling on whether they enjoy qualified immunity from a
supervisory inaction claim based on past transgressions under Haynesworth. . . . . What was being
appealed, counsel explained, was any effort to base liability on a duty to actively supervise and to
train without regard to anything, any other aspect, or any prior history. That merely because these
four individuals are supervisors, they had an obligation to anticipate that constitutional torts were
highly likely and to take steps to prevent them regardless of any other facts in the case. . . .
Plaintiffs do wish to pursue such a theory of liability. At oral argument, they argued that the duty
to supervise arose generally from the potential for constitutional violations, even absent proof that
the MPD supervisors had knowledge of a pre-existing pattern of violations by either Cumba or
Worrell. Plaintiffs contend that the general duty to supervise “arises in the ordinary course of taking
responsibility where the police intervene in the context of mass demonstration activity,’. . .because
of the ‘substantial risk’ of constitutional violations. . . . Plaintiffs also contend that ‘[t]he duty to
supervise does not require proof of a pre-existing pattern of violations.’. . Such a theory represents
a significant expansion of Haynesworth — one we are unwilling to adopt. The broad wording of
the district court opinion, and its failure to focus on what ‘circumstances’ gave rise to a duty on
the part of the supervisors to act, pose the prospect that a claim of the sort described by plaintiffs’
counsel could proceed. The district court, in denying qualified immunity on the inaction claim,
simply noted that ‘it is undisputed that the MPD Supervisors were overseeing the activities of
many uniformed and plain-clothes MPD officers present at the Navy Memorial for crowd control
purposes during the Inaugural Parade and that those officers included ... Cumba and Worrell,” and
that plaintiffs ‘allege that in this context, there could be a substantial risk of violating protestors’
free speech or Fourth Amendment rights.”. . Without focusing on which allegations sufficed to
give rise to a claim for supervisory inaction, the court concluded that immunity was not available
because plaintiffs ‘have sufficiently alleged a set of circumstances at the Navy Memorial on
January 20, 2001, which did indeed make it ‘highly likely’ that MPD officers would violate
citizens’ constitutional rights.”. . The district court’s analysis failed to link the likelihood of
particular constitutional violations to any past transgressions, and failed to link these particular
supervisors to those past practices or any familiarity with them. In the absence of any such
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‘affirmative links,’ the supervisors cannot be shown to have the requisite “direct responsibility” or
to have given ‘their authorization or approval of such misconduct,’. . . and the effort to hold them
personally liable fades into respondeat superior or vicarious liability, clearly barred under Section
1983. ... The question thus reduces to the personal liability of these four individuals for alleged
inadequate training and supervision of Cumba and Worrell — in the absence of any claim that these
supervisors were responsible for the training received by Cumba and Worrell, or were aware of
any demonstrated deficiencies in that training. That leaves inaction liability for supervision, apart
from ‘active participation’ (defined to include failure to intervene upon allegedly becoming aware
of the tortious conduct) and apart from any duty to act arising from past transgressions highly
likely to continue in the absence of supervisory action. Keeping in mind that there can be no
respondeat superior liability under Section 1983, what is left is plaintiffs’ theory that the
supervisors’ duty to act here arose simply because of ‘the context of mass demonstration activity.’
... We accordingly reject plaintiffs’ theory of liability for general inaction, mindful not only of
the hazards of reducing the standard for pleading the deprivation of a constitutional right in the
qualified immunity context, but also of the degree of fault necessary to implicate supervisory
liability under Section 1983.”).

Compare Braddy v. Florida Dep’t of Labor and Employment Security, 133 F.3d 797, 802
(11th Cir. 1998) (“The standard by which a supervisor is held liable in her individual capacity for
the actions of a subordinate is extremely rigorous. The causal connection between Lynch’s
offensive behavior and Davis’s liability as his supervisor for such behavior can only be established
if the harassment was sufficiently widespread so as to put Davis on notice of the need to act and
she failed to do so. A few isolated instances of harassment will not suffice, the ‘deprivations that
constitute widespread abuse sufficient to notify the supervising official must be obvious, flagrant,
rampant, and of continued duration.””); Howard v. Adikson, 887 F.2d 134, 138 (8th Cir. 1989)
(“A single incident, or a series of isolated incidents, usually provides an insufficient basis upon
which to assign supervisory liability.”); Meriwether v. Coughlin, 879 F.2d 1037, 1048 (2d Cir.
1989) (impliedly accepting defendants’ argument that more than one incident is needed to impose
supervisory liability); Garrett v. Unified Government of Athens-Clarke County, 246 F. Supp.2d
1262, 1283 (M.D. Ga. 2003) (“[T]he standard for imposing supervisory liability differs slightly
from the standard for municipal liability. Specifically, an individual can be held liable on the basis
of supervisory liability either ‘when the supervisor personally participates in the alleged
constitutional violation or when there is a causal connection between the actions of the supervising
official and the alleged constitutional deprivation.” Brown, 906 F.2d at 671. Here, there are no
allegations that Lumpkin personally participated in Irby’s arrest. Thus, the Court turns to the
question of whether there was a causal connection between Lumpkin’s actions and the deprivation
of Irby’s constitutional rights. . . . [I]n the case at bar, a causal connection can only be established
if the unconstitutional use of the hog-tie restraint was sufficiently widespread so as to put Lumpkin
on notice of the need to act and he failed to do so. . . . The Court finds that Plaintiff has failed to
present evidence of a history of unconstitutional, widespread abuse of the hog-tie restraint
sufficient to put Lumpkin on notice. As the Court noted earlier, a finding that there was widespread
use of the hog-tie restraint does not automatically equate with a finding of widespread abuse.
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Plaintiff has not presented any evidence of previous complaints or injuries resulting from suspects
being hog-tied by Athens-Clarke County police officers. Simply put, Plaintiff has failed to present
sufficient evidence of flagrant, rampant, and continued abuse of the hog-tie restraint so as to
impose supervisory liability.”), reversed and remanded on other grounds, 378 F.3d 1274 (11th
Cir. 2004) and Williams v. Garrett, 722 F. Supp. 254, 259 (W.D. Va. 1989) (“[P]laintiff. . . . may
not rely on evidence of a single incident or isolated incidents to impose supervisory liability . . .
must demonstrate ‘continued inaction in the face of documented widespread abuses.””) with
Gutierrez-Rodriguez v. Cartagena, 882 F.2d 553, 567 (1st Cir. 1989) (“An inquiry into whether
there has been a pattern of past abuses or official condonation thereof is only required when a
plaintiff has sued a municipality. Where . . . plaintiff has brought suit against the defendants as
individuals . . . plaintiff need only establish that the defendants’ acts or omissions were the product
of reckless or callous indifference to his constitutional rights and that they, in fact, caused his
constitutional deprivations.”).

See also Murphy v. New York Racing Ass’n, Inc., 76 F. Supp.2d 489, 501 n.8 (S.D.N.Y.
1999) (“As Plaintiff’s reliance on Camilo-Robles, a First Circuit opinion, indicates, the Second
Circuit has yet to adopt this ‘transitive’ theory of deliberate indifference, whereby a supervisor’s
actual or constructive notice of constitutional torts against one plaintiff can serve as the basis of a
finding of deliberate indifference to the rights of a subsequent plaintiff. We note, however, that
this theory is consistent with the holding of one of the Second Circuit’s leading ‘deliberate
indifference’ cases, viz., Meriwether v. Coughlin, 879 F.2d 1037 (1989).”).

See also Poe v. Leonard, 282 F.3d 123, 144, 146 (2d Cir. 2002) (“One Circuit . . . found
a supervisor ineligible for qualified immunity because he failed to conduct a background check on
an applicant. See Parker v. Williams, 862 F.2d 1471, 1477, 1480 (11th Cir.1989) (finding that a
sheriff was ineligible for qualified immunity because he failed to conduct a background check on
a mentally unstable person he hired, who then kidnapped and raped a pre-trial detainee), overruled
on other grounds by Turquitt v. Jefferson County, 137 F.3d 1285, 1291 (11th Cir.1998) (en banc
). Parker is distinguishable because it involved a supervisor’s failure to screen a job applicant with
a problematic history, rather than his failure to re-screen a problematic officer who was part of a
pre-existing staff. In the case at bar, Leonard did not hire Pearl, but instead began to supervise him
as part of the staff Leonard inherited from his predecessor. It is not unreasonable for a subsequent
supervisor to rely on his predecessor to inform him of subordinates with problematic behaviors or
histories. Supervisors cannot be expected to reinvent the wheel with every decision, for that is
administratively unfeasible; rather, they are entitled to rely upon the decisions of their predecessors
or subordinates so long as those decisions do not appear to be obviously invalid, illegal or
otherwise inadequate. . . . Reasonable supervisors confronted with the circumstances faced by
Leonard could disagree as to the legality of his inaction. Indeed, even different circuits disagree
about whether it is objectively reasonable for a supervisor, upon assuming his new post, to neglect
to review his subordinates’ personnel histories.”); Watkins v. City of Oakland, 145 F.3d 1087,
1093 (9th Cir. 1998) (denying qualified immunity to Chief of Police where he “signed an internal
affairs report dismissing [Plaintiff’s] complaint despite evidence of Officer Chew’s use of
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excessive force contained in the report and evidence of Officer Chew’s involvement in other police
dog bite incidents, and apparently without ascertaining whether the circumstances of those cases
required some ameliorative action to avoid or reduce serious injuries to individuals from dogs
biting them[,]” and where the Chief “did not establish new procedures, such as including the use
of police dogs within the OPD’s policy governing the use of nonlethal force, despite evidence of
numerous injuries to suspects apprehended by the use of police dogs.”); Diaz v. Martinez, 112
F.3d 1, 4 (1st Cir. 1997) (holding, in context of interlocutory appeal on question of qualified
immunity, that “a reasonable police supervisor, charged with the duties that VVazquez bore, would
have understood that he could be held constitutionally liable for failing to identify and take
remedial action concerning an officer with demonstrably dangerous predilections and a checkered
history of grave disciplinary problems.”); Wilson v. City Of Norwich, 507 F.Supp.2d 199, 209,
210 (D. Conn. 2007) (“In this case, Wilson has shown only that Fusaro was aware of one set of
photographs taken years earlier by Daigle of a consenting female colleague. Even drawing all
reasonable inferences in Wilson’s favor, this history was not enough to make it plainly obvious to
Fusaro, or to Norwich, that Daigle might abuse his position of authority in running the liquor sting
operation or in fabricating a child pornography ‘investigation’ to cause young women to pose for
nude and semi-nude photographs. It thus fails the Poe test that the information known to the
supervisor be sufficient to put a reasonable supervisor on notice that there was a high risk that the
subordinate would violate another person’s constitutional rights.”); Sanchez v. Figueroa, 996 F.
Supp. 143, 148-49 (D.P.R. 1998) (“In the Court’s estimation, where Plaintiff alleges failure to
implement a satisfactory screening and/or supervision mechanism as a basis for supervisory
liability, deliberate indifference encompasses three separate elements. . . First, Plaintiff must
demonstrate that the current screening/supervision mechanisms utilized by the police department
are deficient. . . . That is, Plaintiff must demonstrate that candidates whose reasonably observable
qualities demonstrate an abnormal likelihood that they will violate the constitutional rights of
citizens are being hired and/or active officers whose reasonably observable conduct demonstrates
a similar likelihood are not being screened for dismissal or (re)training. . . . Second, in order to
demonstrate deliberate indifference, Plaintiff will be required to demonstrate that Toledo knew or
should have known that the above-discussed deficiencies exist. . . . Proving knowledge or wilful
blindness will require the proffer of evidence that was known or should have been known to Toledo
and that put him on notice or should have put him on notice that a problem existed. . . . Third,
assuming Plaintiff can successfully demonstrate that a deficiency in the screening and/or
supervision mechanisms used by the police existed and that Toledo knew of it, Plaintiff will then
have to show that Toledo failed to reasonably address the problem. . . . Toledo can only have acted
with deliberate indifference if he failed to address the known problem at all when he became aware
of it (or should have become aware of it) or if he addressed it in a manner so unreasonable as to be
reckless.”).

See also Smith v. Gates, No. CV97-1286CBMRJGX, 2002 WL 226736, at **3-5 (C.D.
Cal. Feb. 5, 2002) (not reported) (“Defendants argue that Police Commissioners cannot be held
personally liable under § 1983 because they act by majority rule and therefore have no authority
to unilaterally control LAPD policy or supervise officers. . . . The Ninth Circuit has not directly
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addressed whether individual members of a police commission or other supervisory body may be
held liable, pursuant to the authority granted to them, when they act by majority vote. However,
the Ninth Circuit implicitly recognizes that members of a council or board, which acts by majority
vote, may be held individually liable for their conduct. . . . The Court therefore rejects the
Commissioners’ argument that they have no individual liability as supervisors by virtue of the fact
they act by majority vote.”).

See also Lakeside-Scott v. Multnomah County, 556 F.3d 797, 799 (9th Cir. 2009) (“Can
a final decision maker’s wholly independent, legitimate decision to terminate an employee insulate
from liability a lower-level supervisor involved in the process who had a retaliatory motive to have
the employee fired? We conclude that, on the record in this case, the answer must be yes, because
the termination decision was not shown to be influenced by the subordinate’s retaliatory
motives.”).

2. Ashcroft v. Igbal

The Supreme Court’s recent decision in Ashcroft v. Igbal, 129 S. Ct. 1937 (2009), clearly
changes the law of many circuits with respect to the standard of supervisory liability in both section
1983 and Bivens actions.

Ashcroftv. Igbal, 129 S. Ct. 1937, 1948, 1949 (2009) (“Because vicarious liability is inapplicable
to Bivens and § 1983 suits, a plaintiff must plead that each Government-official defendant, through
the official’s own individual actions, has violated the Constitution. . . . [T]o state a claim based on
a violation of a clearly established right, respondent must plead sufficient factual matter to show
that petitioners adopted and implemented the detention policies at issue not for a neutral,
investigative reason but for the purpose of discriminating on account of race, religion, or national
origin. Respondent disagrees. He argues that, under a theory of ‘supervisory liability,” petitioners
can be liable for ‘knowledge and acquiescence in their subordinates’ use of discriminatory criteria
to make classification decisions among detainees.’. . That is to say, respondent believes a
supervisor’s mere knowledge of his subordinate’s discriminatory purpose amounts to the
supervisor’s violating the Constitution. We reject this argument. Respondent’s conception of
‘supervisory liability” is inconsistent with his accurate stipulation that petitioners may not be held
accountable for the misdeeds of their agents. In a 8 1983 suit or a Bivens action-where masters do
not answer for the torts of their servants-the term ‘supervisory liability’ is a misnomer. Absent
vicarious liability, each Government official, his or her title notwithstanding, is only liable for his
or her own misconduct. In the context of determining whether there is a violation of clearly
established right to overcome qualified immunity, purpose rather than knowledge is required to
impose Bivens liability on the subordinate for unconstitutional discrimination; the same holds true
for an official charged with violations arising from his or her superintendent responsibilities.”).

Ashcroft v. Igbal, 129 S. 1937, 1956, 1957 (2009) (Souter, J., joined by Stevens, J., Ginsburg, J.,
Breyer, J., dissenting) (“Without acknowledging the parties’ agreement as to the standard of
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supervisory liability, the Court asserts that it must sua sponte decide the scope of supervisory
liability here. . . I agree that, absent Ashcroft and Mueller’s concession, that determination would
have to be made; without knowing the elements of a supervisory liability claim, there would be no
way to determine whether a plaintiff had made factual allegations amounting to grounds for relief
on that claim. . . But deciding the scope of supervisory Bivens liability in this case is uncalled for.
There are several reasons, starting with the position Ashcroft and Mueller have taken and following
from it. First, Ashcroft and Mueller have, as noted, made the critical concession that a supervisor’s
knowledge of a subordinate’s unconstitutional conduct and deliberate indifference to that conduct
are grounds for Bivens liability. Igbal seeks to recover on a theory that Ashcroft and Mueller at
least knowingly acquiesced (and maybe more than acquiesced) in the discriminatory acts of their
subordinates; if he can show this, he will satisfy Ashcroft and Mueller’s own test for supervisory
liability. . .. I would therefore accept Ashcroft and Mueller’s concession for purposes of this case
and proceed to consider whether the complaint alleges at least knowledge and deliberate
indifference. Second, because of the concession, we have received no briefing or argument on the
proper scope of supervisory liability, much less the full-dress argument we normally require. . .
We consequently are in no position to decide the precise contours of supervisory liability here, this
issue being a complicated one that has divided the Courts of Appeals. . . . The majority says that
in a Bivens action, ‘where masters do not answer for the torts of their servants,” ‘the term
Asupervisory liability’ is a misnomer,” and that ‘[a]bsent vicarious liability, each Government
official, his or her title notwithstanding, is only liable for his or her own misconduct.’. . Lest there
be any mistake, in these words the majority is not narrowing the scope of supervisory liability; it
is eliminating Bivens supervisory liability entirely. The nature of a supervisory liability theory is
that the supervisor may be liable, under certain conditions, for the wrongdoing of his subordinates,
and it is this very principle that the majority rejects. . . . The dangers of the majority’s readiness to
proceed without briefing and argument are apparent in its cursory analysis, which rests on the
assumption that only two outcomes are possible here: respondeat superior liability, in which ‘an
employer is subject to liability for torts committed by employees while acting within the scope of
their employment,’. . or no supervisory liability at all. The dichotomy is false. Even if an employer
is not liable for the actions of his employee solely because the employee was acting within the
scope of employment, there still might be conditions to render a supervisor liable for the conduct
of his subordinate. .. In fact, there is quite a spectrum of possible tests for supervisory liability: it
could be imposed where a supervisor has actual knowledge of a subordinate’s constitutional
violation and acquiesces, see, e.g., Baker v. Monroe Twp., 50 F. 3d 1186, 1994 (CA3 1995);
Woodward v. Worland, 977 F. 2d 1392, 1400 (CA10 1992); or where supervisors A ’know about
the conduct and facilitate it, approve it, condone it, or turn a blind eye for fear of what they might
see,”” International Action Center v. United States, 365 F. 3d 20, 28 (CADC 2004) (Roberts, J.)
(quoting Jones v. Chicago, 856 F. 2d 985, 992 (CA7 1988) (Posner, J.)); or where the supervisor
has no actual knowledge of the violation but was reckless in his supervision of the subordinate,
see, e.g., Hall, supra, at 961; or where the supervisor was grossly negligent, see, e.g., Lipsett v.
University of Puerto Rico, 864 F. 2d 881, 902 (CA1 1988). | am unsure what the general test for
supervisory liability should be, and in the absence of briefing and argument | am in no position to
choose or devise one.”).
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3. Post-Igbal Liability-of-Supervisors Cases
U.S. SUPREME COURT

Ziglar v. Abbasi, 137 S. Ct. 1843, 1863-65 (2017) (“Applying its precedents, the Court of Appeals
held that the substantive standard for the sufficiency of the claim is whether the warden showed
‘deliberate indifference’ to prisoner abuse. . . The parties appear to agree on this standard, and, for
purposes of this case, the Court assumes it to be correct. The complaint alleges that guards
routinely abused respondents; that the warden encouraged the abuse by referring to respondents as
‘terrorists’; that he prevented respondents from using normal grievance procedures; that he stayed
away from the Unit to avoid seeing the abuse; that he was made aware of the abuse via ‘inmate
complaints, staff complaints, hunger strikes, and suicide attempts’; that he ignored other ‘direct
evidence of [the] abuse, including logs and other official [records]’; that he took no action ‘to
rectify or address the situation’; and that the abuse resulted in the injuries described abovel.]. . .
These allegations—assumed here to be true, subject to proof at a later stage—plausibly show the
warden’s deliberate indifference to the abuse. Consistent with the opinion of every judge in this
case to have considered the question, including the dissenters in the Court of Appeals, the Court
concludes that the prisoner abuse allegations against Warden Hasty state a plausible ground to find
a constitutional violation if a Bivens remedy is to be implied. . . .[A] case can present a new context
for Bivens purposes if it implicates a different constitutional right; if judicial precedents provide a
less meaningful guide for official conduct; or if there are potential special factors that were not
considered in previous Bivens cases. . . The constitutional right is different here, since Carlson was
predicated on the Eighth Amendment and this claim is predicated on the Fifth. . . And the judicial
guidance available to this warden, with respect to his supervisory duties, was less developed. The
Court has long made clear the standard for claims alleging failure to provide medical treatment to
a prisoner—-‘deliberate indifference to serious medical needs.’. . . The standard for a claim alleging
that a warden allowed guards to abuse pre-trial detainees is less clear under the Court’s precedents.
This case also has certain features that were not considered in the Court’s previous Bivens cases
and that might discourage a court from authorizing a Bivens remedy. As noted above, the existence
of alternative remedies usually precludes a court from authorizing a Bivens action. . . And there
might have been alternative remedies available here, for example, a writ of habeas corpus .. . . ; an
injunction requiring the warden to bring his prison into compliance with the regulations discussed
above; or some other form of equitable relief. Furthermore, legislative action suggesting that
Congress does not want a damages remedy is itself a factor counseling hesitation. . . Some 15 years
after Carlson was decided, Congress passed the Prison Litigation Reform Act of 1995, which made
comprehensive changes to the way prisoner abuse claims must be brought in federal court. See 42
U.S.C. 8 1997e. So it seems clear that Congress had specific occasion to consider the matter of
prisoner abuse and to consider the proper way to remedy those wrongs. This Court has said in dicta
that the Act’s exhaustion provisions would apply to Bivens suits. See Porter v. Nussle, 534 U.S.
516,524,122 S.Ct. 983, 152 L.Ed.2d 12 (2002). But the Act itself does not provide for a standalone
damages remedy against federal jailers. It could be argued that this suggests Congress chose not
to extend the Carlson damages remedy to cases involving other types of prisoner mistreatment.
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The differences between this claim and the one in Carlson are perhaps small, at least in practical
terms. Given this Court’s expressed caution about extending the Bivens remedy, however, the new-
context inquiry is easily satisfied. Some differences, of course, will be so trivial that they will not
suffice to create a new Bivens context. But here the differences identified above are at the very
least meaningful ones. Thus, before allowing this claim to proceed under Bivens, the Court of
Appeals should have performed a special factors analysis. It should have analyzed whether there
were alternative remedies available or other ‘sound reasons to think Congress might doubt the
efficacy or necessity of a damages remedy’ in a suit like this one. . . Although the Court could
perform that analysis in the first instance, the briefs have concentrated almost all of their efforts
elsewhere. Given the absence of a comprehensive presentation by the parties, and the fact that the
Court of Appeals did not conduct the analysis, the Court declines to perform the special factors
analysis itself. The better course is to vacate the judgment below, allowing the Court of Appeals
or the District Court to do so on remand.”)

D.C. CIRCUIT

Johnson v. Government of Dist. of Columbia, 734 F.3d 1194, 1204, 1205 (D.C. Cir. 2013) (“Fifth
Amendment Class members maintain that the strip search gender disparity violated the Fifth
Amendment’s equal protection guarantee. We resolve these claims, unlike the claims of the Fourth
Amendment class, at the first stage of the qualified immunity analysis by examining whether
Dillard violated class members’ Fifth Amendment rights. The parties agree that Ashcroft v. Igbal,
556 U.S. 662 (2009), controls this issue. . . .Acknowledging that they ‘must prove Dillard intended
to discriminate against women arrestees,” Fifth Amendment Class members argue that Dillard
‘intended a policy, formal or informal, of women-only strip searches.’. . For his part, Dillard insists
that his policy throughout the class period required ‘every prisoner’—both male and female—to
go through the strip search process upon arrival at the Superior Court cellblock. . . Although class
members point to some evidence from which we might infer that Dillard knew deputies were
implementing his gender neutral policy in a gender imbalanced manner, plenty of other evidence
suggests that Dillard was largely missing in action throughout the class period. But even assuming
class members could show that Dillard knew what was going on at the cellblock, they have pointed
to no evidence from which we could infer that Dillard himself intended to treat women differently
from men. . . . [C]lass members cite no testimony by any subordinate indicating that the gender
disparity resulted from Dillard’s instruction or intention.”)

Johnson v. Government of Dist. of Columbia, 734 F.3d 1194, 1208 (D.C. Cir. 2013) (Rogers, J.,
concurring in part and concurring in the judgment) (“A reasonable jury could find that knowing
acquiescence to continuing violations of a plaintiff’s Equal Protection rights by one’s deputies
amounts to purposeful conduct and infer, in the absence of a legitimate non-invidious reason for
treating women differently than men, a defendant’s discriminatory purpose. . . Dillard repeatedly
swore, however, that he believed men and women were being strip searched in the same manner,
see Dillard Dep. 96:10-97:8, 99:8-101:12, and the Fifth Amendment class fails to proffer evidence
from which a reasonable jury could find that he had a women-only strip search policy or knew of
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the disparate treatment by his deputies. . . Absent evidence that Dillard either had a blanket policy
for strip searching only female arrestees, or knew that his deputies were doing so indiscriminately
and did nothing to stop them, a discriminatory purpose by Dillard cannot reasonably be inferred.”)

Elkins v. District of Columbia, 690 F.3d 554, 555, 556 (D.C. Cir. 2012) (“Even if Maloney did
have a responsibility to train and supervise Williams—Cherry, which he disputes, summary
judgment in his favor was still appropriate because the record shows, at best, ‘mere negligence,’
not an ‘affirmative link” between Maloney’s conduct and the constitutional injury. . . This link
must be strong enough that, from Maloney’s perspective, the possibility of a constitutional
violation occurring due to poor training or supervision would have been highly likely, not simply
foreseeable. . . Supervisory liability under § 1983 is triggered only when a supervisor fails to
provide more stringent training in the wake of a history of past transgressions by the agency or
provides training ‘so clearly deficient that some deprivation of rights will inevitably result absent
additional instruction.’. . There was no pattern of constitutional violations to put Maloney on notice
that training was required; indeed, this was the first search warrant DCRA had ever sought. And
even if it was foreseeable that an untrained official might take a false step in these new and
unfamiliar circumstances, such a result was by no means inevitable, especially as the search was
led by officers from the MPD, who are trained in the proper execution of a warrant.”)

Shaw v. District of Columbia, 944 F.Supp.2d 43, 63, 64 (D.D.C. 2013) (“Kates is alleged to have
failed to train, supervise or discipline subordinate USMS employees in the appropriate treatment
of female transgender detainees. . . His motion to dismiss contends that the allegations of the
complaint are insufficient to state a claim because neither his ‘ultimate authority’ nor the
allegations that ‘focus on his training and supervision’ are sufficient to ‘render [him] personally
liable for the alleged wrongful acts of individual USMS employees.’. . There is no question that
Kates cannot be held liable for the actions of subordinates based solely on his position as the
Superior Court Marshal (his ‘ultimate authority’), but that is not what plaintiff alleges. . . As for
his alleged failure to train, supervise or discipline, he argues that the allegations are insufficient to
establish that he had an obligation to train or supervise in the manner plaintiff alleges—on not
treating female transgender detainees as if they are male. . . Relying on Elkins, Kates asserts that
the complaint (1) fails to allege ‘any history of constitutional transgressions by USMS’ and thus
“no pattern of constitutional violations to put [the official] on notice that training was required”’.

. and (2) fails to allege ‘training that is so clearly deficient ... that some deprivation of
constitutional rights will inevitably result.’. . . Plaintiff appears to concede the first point, but not
the second. As she points out, the complaint alleges that Kates engaged in no training or
supervision as to the treatment of female transgender detainees despite knowing the harm that was
‘likely to occur’ if plaintiff were treated as if she were male. . . The question is not whether
plaintiff’s claim against Kates will ultimately succeed, but only whether these allegations are
sufficient to adequately allege an obligation to train or supervise as to the appropriate treatment of
female transgender detainees.”)

FIRST CIRCUIT
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Justiniano v. Walker, 986 F.3d 11, 19-24 (1st Cir. 2021) (“At the heart of the Alben motion-to-
dismiss issue . . . is whether the complaint’s Count 3 plausibly alleged not only that Alben’s failure
to implement training to teach troopers how to deal with mentally ill individuals caused a violation
of Justiniano’s constitutional rights, but also that Alben was deliberately indifferent to the risk
that not providing that training would result in a trooper committing that kind of constitutional
violation. Justiniano, of course, says the complaint accomplished all of this, while Alben takes the
opposite stance. Before we get into those arguments, let’s first canvass these legal principles
(deliberate indifference, causation in failure-to-train cases) -- they’re the backdrop against which
we’ll assess the complaint’s sufficiency, after all. Alben was not on the scene, of course, so
Justiniano relies on supervisory liability and a failure-to-train theory to put him on the hook. We’ve
cautioned that ‘[t]he liability criteria for “failure to train” claims are exceptionally stringent.’. .
Generally, a supervisor cannot be held liable under 8§ 1983 on a respondeat superior theory -- a
‘supervisor’s liability must be premised on his [or her] own acts or omissions’ and does not attach
automatically even if a subordinate is found liable. . . To connect the liability dots successfully
between supervisor and subordinate in this context, a plaintiff must show ‘that one of the
supervisor’s subordinates abridged the plaintiff’s constitutional rights’ and that the supervisor’s
(in)action ‘was affirmative[ly] link[ed] to that behavior in the sense that it could be characterized
as ... gross negligence amounting to deliberate indifference.’. . And that’s a critical issue here --
deliberate indifference. Deliberate indifference requires a plaintiff to demonstrate or allege ‘(1) a
grave risk of harm, (2) the defendant’s actual or constructive knowledge of that risk, and (3) his
failure to take easily available measures to address the risk.’. . Indeed, ‘[m]ere negligence will not
suffice: the supervisor’s conduct must evince “reckless or callous indifference to the constitutional
rights of others.” . . And there’s more. ‘[D]eliberate indifference alone does not equate with
supervisory liability,’. . . but rather ‘[c]ausation [is also] an essential element, and the causal link
between a supervisor’s conduct and the constitutional violation must be solid[.]’. . For causation
in a failure-to-train claim, a plaintiff must allege that the ‘lack of training caused [the officer] to
take actions that were objectively unreasonable and constituted excessive force.’. . And the
causation requirement ‘contemplates proof that the supervisor’s conduct led inexorably to the
constitutional violation.”. . We’ve observed this ‘is a difficult standard to meet,” though not
impossible -- for instance, a plaintiff could ‘prove causation by showing inaction in the face of a

299

“known history of widespread abuse sufficient to alert a supervisor to ongoing violations.”’. .
Alternatively, liability might be appropriate ‘““in a narrow range of circumstances” where “a
violation ...” is “a highly predictable consequence of a failure to equip law enforcement officers
with specific tools to handle recurring situations.”’. .So that’s what needed to be alleged here --
deliberate indifference and causation that fit these black-letter-law bills. True, ‘[c]ausation and
deliberate indifference are separate requirements ... [, but] they are often intertwined in these
cases.’. . So it is here -- both determinations turn on whether Alben was aware of a risk that his
subordinates (Walker, in particular) might violate mentally ill individuals’ constitutional rights.
Justiniano says the complaint does plenty to state this claim plausibly, and thus it should have
survived the Rule 12(b)(6) motion. Count 3 alleges that Alben, as Walker’s supervisor and a
policymaker, failed to provide Walker with the proper training and resources that would have
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helped to prevent a violation of Justiniano’s constitutional rights (again, the complaint leans on
the lethal force as the violation). Justiniano argues that the complaint adequately alleges that Alben
was aware of and ignored national trends indicating a problematic rise in bad-outcome encounters
between police and mentally ill individuals but provided no specialized training, and that failure
to train constituted deliberate indifference to an obvious risk. And, according to Justiniano, the
complaint plausibly lays out the requisite causal nexus by alleging that the sought-after
deescalation training would have prevented this tragedy, meaning Walker’s lack of training by
Alben was the cause of the violation of Justiniano’s rights. Alben disagrees, asserting that the
complaint falls short of alleging facts sufficient to establish that he acted with deliberate
indifference to Justiniano’s constitutional rights (or, put differently, that Alben had notice of
conduct violating constitutional rights but failed to take steps to address it), and, on top of that, the
complaint does not adequately allege that proper training would have prevented that violation (i.e.,
no causation). With the benefit of every possible doubt -- accepting all of the complaint’s factual
allegations as true, . . . assuming that a constitutional violation occurred, drawing all reasonable
inferences in Justiniano’s favor, and ‘isolat[ing] and ignor[ing]” mere legal conclusions -- this
claim’s ‘non-conclusory, non-speculative’ factual allegations do not ‘plausibly narrate a claim for
relief,’. . . so Justiniano’s Count 3 as pled does not pass muster. In broad strokes, as to the alleged
facts that arguably could support the supervisory liability theory, this is what the complaint does
accomplish: that Alben, as supervisor, did not have specific policies in place ‘for dealing with
mental health crises without using lethal force or “f’or troopers dealing with mental health crises
on techniques to de-escalate’; that Alben was aware of national trends showing an increase in the
number of mental health crises and a corresponding increase in the number of death-resulting
encounters with police which have prompted some law enforcement entities to institute training
regarding these issues, but Alben took no ‘affirmative action,” which may have contributed to
Justiniano’s death. It then asserts that Alben’s failure to act in the face of these national trends
‘demonstrates a deliberate indifference’ to Justiniano’s civil rights, and, ‘[a]s a direct result of
Alben’s conduct, Justiniano died. It is not difficult to see what Justiniano was trying to do here.
But these alleged facts don’t support the essential legal elements of ‘reckless or callous
indifference to the constitutional rights of others,’. . . and the ‘solid” ‘causal link between [Alben]’s
conduct and the constitutional violation,’. . . that Justiniano needed to state in order to be entitled
to relief as a matter of law. Starting with deliberate indifference, it’s clear Justiniano’s aim was to
highlight the absence of training when it comes to police encounters with the mentally ill -- Alben
himself acknowledged that shortcoming in the system, as the complaint alleges -- and to try to link
that to wrongdoing by Alben. But there are too many pieces missing, even with the benefit of some
inferential leaps, for us to conclude deliberate indifference has been plausibly pled. For instance,
there are no non-speculative facts in the complaint that allege a specific ‘grave risk of harm’ in
failing to train or that there were ‘easily available measures to address the risk’ that Alben could
have taken but didn’t. . . There is no allegation that the referenced mental health training adopted
by some other jurisdictions would have been easy to implement in Massachusetts, nor that the
trainings actually have been effective in reducing the frequency of constitutional violations of the
mentally ill. . . And even if there were such allegations, it still would not be enough to suggest
plausibly that Alben knew or should have known his troopers might violate the rights of a mentally
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ill individual, particularly when there is no known history of such constitutional trampling by
Massachusetts troopers alleged. The complaint does not plead that Walker or the Massachusetts
State Police more generally had a history of using excessive and constitutionally violative force
against individuals who were mentally ill such that Alben should have been on notice of that
conduct, nor is there any suggestion that the Massachusetts State Police are otherwise specifically
at risk of violating a mentally ill individual’s constitutional rights. . . Clearly, then, he could not
have ignored -- with deliberate indifference or otherwise -- a non-existent history of these issues.
.. Another angle would be to consider whether the complaint plausibly alleged a national trend of
constitutional violations so prominent that Alben should have been (or was) on notice of a high
risk that, without this training, there was a grave risk that his troopers would violate a mentally ill
person’s constitutional rights, and he nonetheless ignored it. . . But the complaint does not allege
such a widespread, prominent trend of constitutional violations: in fact, the complaint does not
actually allege that the ‘trend’ involves constitutional violations at all, but instead states that there
are more and more ‘tragic encounters with police where unarmed mentally ill citizens end up dead.’
While we do not purport to foreclose the possibility that such a national trend might be enough to
provide this notice, the trend as alleged here simply does not rise to that level. And the requisite
causal link has not been plausibly alleged either, i.e., that Alben’s failure to train his troopers
‘caused [Walker] to take actions that were objectively unreasonable and constituted excessive
force.’. . Justiniano pleads that ‘[a]s a direct result of the conduct of Defendant Alben, Wilfredo
Justiniano lost his life,” but none of the pled conduct supports that legal conclusion. And while the
complaint alleges that Walker acted improperly in light of Justiniano’s mental condition, there is
no allegation that Walker’s decision to shoot Justiniano was related to any mental illness that
Justiniano suffered. Yes, the complaint alleges that Walker confronted, fired his gun at, and
ultimately killed Justiniano, who was unarmed and experiencing a mental health crisis, but, even
if all of that was proven, there still could be no non-speculative inference from those facts that,
had Alben provided the training, the shooting would not have happened. Recall, too, that we’ve
said a plaintiff could ‘prove causation [in this context] by showing inaction in the face of a “known
history of widespread abuse sufficient to alert a supervisor to ongoing violations,”’. . . and it could
be alleged by pleading that certain conduct ‘is “a highly predictable consequence of a failure to
equip law enforcement officers with specific tools to handle recurring situations[.]”’. . This is a
non-exhaustive set of examples, certainly, but nothing even approaching these scenarios happened
here (as we touched on in part in our deliberate indifference discussion). Instead, the complaint
conclusorily alleges that Alben’s refusal to change the relevant policies led to the ‘inevitable
outcome’ of Justiniano’s death, but does nothing to allege non-speculative facts that would allow
an inference that training actually would have altered that outcome. All told, we needed ‘more than
a sheer possibility that [Alben] ... acted unlawfully[,]’ but we didn’t get it. . . There’s not enough
factually alleged here to support a conclusion that Alben acted with deliberate indifference when
he neglected to train Walker (and other troopers) on how to interact with the mentally ill; and,
regardless of that shortcoming, there’s still a dearth of factual allegations to bolster the conclusion
that his failure to do so caused Walker to violate Justiniano’s rights. Therefore, we affirm the
district court’s dismissal of the claim against Alben.”)
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Parker v. Landry, 935 F.3d 9, 14-17, 19 (1st Cir. 2019) (“A supervisory liability claim under
section 1983 has two elements: the plaintiff must plausibly allege that ‘one of
the supervisor’s subordinates abridged the plaintiff’s constitutional rights’ and then forge an
affirmative link between the abridgement and some action or inaction on the supervisor’s part. . .
Such culpable action or inaction may comprise, say, a showing of behavior that constitutes
‘supervisory encouragement, condonation or acquiescencel[,] or gross negligence ... amounting to
deliberate indifference.”. .The concept of supervisory liability is separate and distinct from
concepts such as vicarious liability and respondeat superior. . . Although a supervisor need not
personally engage in the subordinate’s misconduct in order to be held liable, his own acts or
omissions must work a constitutional violation. . . Facts showing no more than a supervisor’s mere
negligence vis-a4-vis his subordinate’s misconduct are not enough to make out a claim
of supervisory liability. . . At a minimum, the plaintiff must allege facts showing that
the supervisor’s conduct sank to the level of deliberate indifference. . . We train the lens of our
inquiry there. . . . Here, the proposed amended complaint does not identify any affirmative acts by
any of the defendants that might arguably constitute deliberate indifference. Even in the absence
of such facts, though, a plaintiff sometimes can identify a causal nexus by juxtaposing
the supervisor’s omissions alongside a ‘known history of widespread abuse sufficient to alert
a supervisor to ongoing violations.’. . But such omissions, if paired only with ‘isolated instances’
of a subordinate’s constitutional violations, will not clear the causation bar. . .In addition to
deliberate indifference and causation, the plaintiff must allege facts showing that
the supervisor was on notice of the subordinate’s misconduct. . . Such notice may be either actual
or constructive. . . .The bottom line is that the scanty factual allegations limned in the proposed
amended complaint do not make out a plausible showing of deliberate indifference and, thus, do
not carry the plaintiff’s supervisory liability claims over the plausibility threshold. In the last
analysis, the complaint contains no facts sufficient to support a plausible inference that any of the
defendants had reason to believe that Dall-Leighton presented a substantial risk of serious harm to
female inmates. . . Where, as here, a complaint reveals random puffs of smoke but nothing
resembling real signs of fire, the plausibility standard is not satisfied. We iron out one wrinkle.
Even in the absence of a showing that officials knew of a substantial risk of serious harm at the
hands of a particular subordinate, a plaintiff still may, in rare circumstances, make a plausible
showing of deliberate indifference by alleging facts that indicate ‘a known history of widespread
abuse sufficient to alert a supervisor to ongoing violations,” from which officials could infer a
substantial risk of serious harm. . . .We caution, though, that no one should read our opinion as
insulating from liability correctional officials who fail to maintain a meaningful and clearly
communicated process for detecting sexual abuse of inmates, as that would be inconsistent with
our view of the deliberate indifference standard. . . .We need go no further. Moral indignation
alone is not enough to permit a court either to hold prison officials liable for every abuse that
occurs within a correctional facility or to authorize a plaintiff to embark on a fishing expedition. .
. The facts alleged in the plaintiff’s proposed amended complaint are simply too exiguous to make
out plausible claims of either supervisory liability or civil rights conspiracy against the defendants.
.. Accordingly, we hold that the district court acted well within the encincture of its discretion in
rejecting as futile the plaintiff’s motion for leave to file her amended complaint.”)
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Guadalupe-Baez v. Pesquera, 819 F.3d 509, 514-17 (1st Cir. 2016) (“Guadalupe’s most loudly
bruited claims sound in supervisory liability under 42 U.S.C. § 1983. Such a claim has two
elements: first, the plaintiff must show that one of the supervisor’s subordinates abridged the
plaintiff’s constitutional rights. . . Second, the plaintiff must show that ‘the [supervisor]’s action
or inaction was affirmative[ly] link[ed] to that behavior in the sense that it could be characterized
as supervisory encouragement, condonation, or acquiescence or gross negligence amounting to
deliberate indifference.’. . Supervisory liability is sui generis. Thus, a supervisor may not be held
liable under section 1983 on the tort theory of respondeat superior, nor can a supervisor’s section
1983 liability rest solely on his position of authority. . . This does not mean, however, that for
section 1983 liability to attach, a supervisor must directly engage in a subordinate’s
unconstitutional behavior. . . Even so, the supervisor’s liability must be premised on his own acts
or omissions. . . Mere negligence will not suffice: the supervisor’s conduct must evince ‘reckless
or callous indifference to the constitutional rights of others.’. . If a plaintiff relies on a theory of
deliberate indifference, a three-part inquiry must be undertaken. . . In the course of that inquiry,
the plaintiff must show ‘(1) “that the officials had knowledge of facts,” from which (2) “the
official[s] can draw the inference” (3) “that a substantial risk of serious harm exists.”’. .
‘[D]eliberate indifference alone does not equate with supervisory liability.’. . Causation remains
an essential element, and the causal link between a supervisor’s conduct and the constitutional
violation must be solid. . . This causation requirement ‘contemplates proof that the supervisor’s
conduct led inexorably to the constitutional violation.’. . That is a difficult standard to meet but far
from an impossible one: a plaintiff may, for example, prove causation by showing inaction in the
face of a ‘known history of widespread abuse sufficient to alert a supervisor to ongoing
violations.’. . ‘[I]solated instances of unconstitutional activity’ will not suffice. . .In addition, a
supervisor must be on notice of the violation. . . Such notice may be either actual or constructive.
.. Before us, Guadalupe argues that the district court erred in dismissing his supervisory liability
claims both because it failed to give proper evidentiary weight to the Report and because it imposed
too demanding a pleading standard. We agree in part. The amended complaint alleges that each of
the supervisory defendants ‘negligently confided and entrusted’ the unnamed police officers ‘with
the authority to discharge their apparent duties.” And as to each, the amended complaint also
alleges that:

[He] is responsible to [Guadalupe] for his own actions and omissions, negligent entrustment and
negligent supervision ... a behavior ... that ... could be characterized as supervisory encouragement,
condonation or acquiescence or gross negligence, amounting to deliberate indifference and
reckless disregard of [Guadalupe’s] rights and guarantees under the law, and improperly
training/supervising his subordinates.

The complaint then alleges that every one of the supervisory defendants failed to take necessary
investigatory or remedial action after the shooting.

Certain other allegations, relevant only to Pesquera, Somoza, and Sanchez, likewise bear on these
supervisory liability claims. As to this group of defendants, the amended complaint further alleges
that each member of the group adopted policies that preserved ‘the pattern and practice of use of
excessive force.” Given this series of averments, Guadalupe’s best case is against Pesquera (who
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became Superintendent of the PRPD after the Report became public and held that office at the
time of the shooting). The district court nonetheless dismissed the supervisory liability claim
against Pesquera, concluding that Guadalupe’s allegations were insufficient to ‘connect the dots’
and demonstrate that Pesquera’s conduct was affirmatively linked to the harm that eventuated. . .
We think that the court set the bar too high: viewed as part of the tableau constructed by the Report,
Guadalupe has stated a supervisory liability claim against Pesquera that is plausible on its face. As
Superintendent, Pesquera bore the ultimate responsibility for overseeing and directing all
administrative, operational, training, and disciplinary aspects of the PRPD. An appreciable amount
of time elapsed between the issuance of the Report and the shooting. Guadalupe alleges, though,
that Pesquera continued—or at least failed to ameliorate—*policies which cause the pattern and
practice of use of excessive force.” When this allegation is evaluated in conjunction with the
rampant constitutional violations limned in the Report and the parade of horribles allegedly visited
upon Guadalupe, a plausible inference exists that Pesquera either condoned or at least acquiesced
in the offending conduct—conduct that is affirmatively linked to the harm Guadalupe suffered.
Thus, Pesquera may be subject to section 1983 liability as a supervisor for that harm. Any claim
by Pesquera that he was unaware of the substantial risk of the serious harm that befell Guadalupe
would constitute deliberate indifference to the reality of the dysfunction that Pesquera inherited
when he took over as Superintendent of the PRPD. . . The short of it is that Guadalupe’s
supervisory liability claim against Pesquera crosses the plausibility threshold because the DOJ has
given him a leg up. Indeed, it is through such reasoning that district courts in Puerto Rico have
consistently given weight to the Report and declined to dismiss analogous claims during the
pleading phase. . .We add that plausibility determinations cannot be made in the abstract. Here, all
that Guadalupe could reasonably know (or be expected to ascertain) at the time he filed suit was
that an unidentified police officer had shot him for no apparent reason. But when combined with
the Report, that is enough to get Guadalupe across the plausibility threshold: such random and
anonymous violence appears to be a predictable culmination of the systemic problems documented
in the Report. In this instance, then, the Report plays a critical role in bridging the plausibility gap.
Nor is there anything unfair about this result. The existence of the Report put Pesquera on
luminously clear notice that he might become liable, in his supervisory capacity, should his acts
and omissions contribute to the continuation of the pathologies described in the Report. . . To be
sure, Guadalupe’s claim against Pesquera, as pleaded, is not a textbook model. He could have
included more particulars about Pesquera’s role and responsibilities as Superintendent of the
PRPD and tied such details to the known circumstances of his shooting. But we have said before,
and today reaffirm, that ‘[a] high degree of factual specificity is not required at the pleading stage.’.
. In our view, there is enough here—though not by much—to permit Guadalupe to proceed to
discovery.”)

Saldivar v. Racine, 818 F.3d 14, 18-20 (1st Cir. 2016) (“The District Court dismissed Saldivar’s
claim against Racine on the ground that Saldivar had failed to plausibly allege that Racine was
deliberately indifferent. The District Court explained that it reached that conclusion because the
complaint failed to allege facts that would plausibly show that Racine had the requisite notice of
the risk that Pridgen would assault Saldivar. . . Our precedent requires that same conclusion. In
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order for a police supervisor to be deemed ‘deliberately indifferent,” the supervisor must have
‘actual or constructive knowledge’ of a ‘grave risk of harm’ posed by the subordinate and fail to
take ‘easily available measures to address the risk.’. . The complaint does allege that Pridgen had
a number of disciplinary violations prior to the alleged assault and rape. Those violations do not,
however, include any that would indicate that Pridgen had any propensity for violence or for any
other sufficiently related conduct. This absence renders speculative any inference that one might
otherwise arguably draw that any officer who would commit such an offense likely had a record
that would suffice to give such an indication. . . . We recognize that we are reviewing a dismissal
of a complaint and thus that the plaintiff need not prove her allegations. At this early stage in the
litigation, she need only make the kind of allegations that would suffice under the standard set
forth in Igbal . . . . Indeed, as we have noted, seemingly all of our analogous § 1983 supervisory
liability cases have been resolved at summary judgment, or at other later stages of the litigation.
Nonetheless, under the Igbal standard, the complaint must set forth facts that make the § 1983
claim plausible. . . And, here, we do not believe the facts that have been set forth suffice to make
it plausible that the supervisor—Racine—is liable under 8 1983 for the horrific conduct by Officer
Pridgen that is alleged.”)

Morales v. Chadbourne, 793 F.3d 208, 220-22 & n.5 (1st Cir. 2015) (“Morales alleges that ICE
supervisors Chadbourne and Riccio violated her Fourth Amendment rights because they knew or
were deliberately indifferent to the fact that their subordinates routinely issued immigration
detainers against naturalized U.S. citizens without probable cause, and formulated or condoned
policies permitting the issuance of detainers without probable cause. Defendants argue that
Morales has failed to allege sufficient facts to plausibly state a supervisory liability claim. . .
.Morales alleges that ICE agents in Rhode Island maintained a practice of ‘routinely
collaborat[ing]” with state law enforcement authorities ‘to issue and enforce detainers against U.S.
citizens, particularly naturalized U.S. citizens, ... without sufficient investigation into their
citizenship or immigration status and without probable cause to believe that they are non-citizens
subject to removal and detention.’. . The complaint further alleges that when an individual is
arrested at the ACI and ‘provide[s] a foreign country of birth, has a foreign-sounding last name,
speaks English with an accent, and/or appears to be Hispanic,” ICE agents ‘often fail sufficiently
to investigate the arrestee’s citizenship or immigration background before issuing an immigration
detainer ... without probable cause to believe that the individual is a noncitizen subject to detention
and removal by ICE.’. . The complaint further alleges that Chadbourne and Riccio, as the heads of
the ICE Boston Field Office and Rhode Island sub-office, ‘knew or should have known that their
subordinates, including Defendant Donaghy, regularly ... issued immigration detainers against
individuals such as Ms. Morales, without conducting sufficient investigation and without probable
cause to believe that the subject of the immigration detainer was a non-citizen subject to removal
and detention.’. . The complaint adds that Chadbourne and Riccio ‘formulated, implemented,
encouraged, or willfully ignored [ICE’s] policies and customs [in Rhode Island] with deliberate
indifference to the high risk of violating Ms. Morales’s constitutional rights’ and failed to ‘change[
] these harmful policies and customs’ although they ‘had the power and the authority to change
[them] by, for instance, training officers such as Defendant Donaghy to perform an adequate

- 146 -



investigation into individuals’ citizenship and immigration status before issuing detainers.’. .
Relying on the Supreme Court’s decision in Ashcroft v. Igbal, 556 U.S. 662, 129 S.Ct. 1937, 173
L.Ed.2d 868 (2009), Chadbourne and Riccio contend that Morales’s allegations are conclusory
and fail to establish an affirmative link between Donaghy’s behavior and their action or inaction.
.. .We reject Chadbourne and Riccio’s argument because, unlike the conclusory allegations in
Igbal, the allegations in Morales’s complaint are based on factual assertions that establish the
affirmative link necessary to sufficiently plead a supervisory liability claim. [Court details
allegations] Based on these detailed allegations—combined with the previously highlighted
allegations discussing Chadbourne and Riccio’s specific roles—and drawing all reasonable
inferences in favor of Morales (which we must do at the motion to dismiss stage), it is plausible
that Chadbourne and Riccio either formulated and implemented a policy of issuing detainers
against naturalized U.S. citizens without probable cause or were deliberately indifferent to the fact
that their subordinates were issuing detainers against naturalized U .S. citizens without probable
cause. Thus, Morales has sufficiently alleged that Chadbourne and Riccio, through their action or
inaction, permitted their subordinates, including Donaghy, to issue detainers without probable
cause in violation of the Fourth Amendment. . . . Although there were no specific cases in 2009
directly addressing a supervisor’s liability with regard to the issuance of immigration detainers, it
is beyond debate that a supervisor who either authorized or was deliberately indifferent to his
subordinate’s issuance of a detainer without probable cause could be held liable for violating the
Fourth Amendment.”)

[See also Morales v. Chadbourne, 235 F. Supp. 3d 388, 402-03 (D.R.1. 2017) (“Ms. Morales
moves for summary judgment, arguing that Director Chadbourne violated her Fourth Amendment
right by failing to supervise and train his agents to issue detainers properly and failing to implement
more effective immigration detainer policies. Director Chadbourne also moves for summary
judgment, arguing that he was not responsible for training agents—that was done at the ICE
training academy—or establishing policies for issuing detainers—that happens at ICE
Headquarters in Washington, D.C. . . .. Because Director Chadbourne did not physically issue the
detainer or have a hands-on role in holding Ms. Morales, the Court reviews his conduct under the
premise of supervisory liability. . . . The Court begins its analysis, looking for an affirmative link
between Agent Donaghy’s conduct and Director Chadbourne’s actions and inactions. The
undisputed evidence establishes that Director Chadbourne failed to properly train and supervise
his subordinates, including Agent Donaghy, concerning the issuance of detainers. Despite
acknowledging his responsibility for communicating ICE policy to agents, Director Chadbourne
could not recall discussing the detainer form with his agents or providing any training, guidance,
or supervision to them. . . He could not recall reviewing the Hayes Memo with the agents. . .
Director Chadbourne did not appear to know that probable cause was required to issue a detainer,
testifying that ‘an agent does not have to make a determination that a person is in the country
illegally before issuing a detainer.’. . The result of this failure to supervise is that Agent Donaghy
issued the detainer against Ms. Morales without probable cause based on incomplete information
without asking a single question before doing so or conducting a further investigation.
Furthermore, Director Chadbourne did not supervise how his employees were issuing detainers
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through statistical analysis either. He failed to collect statistics about agent-issued detainers and
did not report those statistics to ICE headquarters as was required by a 2007 national ICE policy.
.. . The bottom line is that Director Chadbourne was not aware that there were any problems with
the way his Rhode Island Field Office agents issued detainers because he did not pay attention to
the process and explicitly failed to supervise agents. Whether Agent Donaghy’s unconstitutional
actions were based on Director Chadbourne’s inaction in failing to communicate ICE policy, or
his failure to review the field offices’ detainer statistics for issues, or his failure to ensure through
supervision that his agents were not issuing detainers against those asserting citizenship, the Court
finds that there was an affirmative link between Agent Donaghy’s conduct in issuing an illegal
detainer and Director Chadbourne’s actions in failing to train and supervise. . . Therefore, Director
Chadbourne is liable for the unconstitutional detainer because his supervision and training of his
agents, or the lack thereof, was deliberately indifferent to the possibility that their performance,
ignorant of the legal standard for issuing a detainer, could cause a deprivation of civil rights.”)]

Ramirez-Lluveras v. Rivera-Merced, 759 F.3d 10, 19-21 (1st Cir. 2014) (“The defendants strongly
urge that this case be used as a vehicle to recast the contours of supervisory liability in the aftermath
of Ashcroft v. Igbal, 556 U.S. 662 (2009). We see no reason to do so or to address what is a
hypothetical argument. The plaintiffs’ case against the supervisors simply is insufficient to meet
this circuit’s standards as articulated before and reinforced after Igbal. There are a number of clear
rules governing supervisory liability under § 1983. First, the subordinate’s behavior must have
caused a constitutional violation, although that alone is not sufficient. . . Here, there is a jury verdict
establishing Pagan’s and the other two officers’ violation of constitutional rights. Additionally, the
tort theory of respondeat superior does not allow imposition of supervisory liability under § 1983.
.. After Igbal, as before, we have stressed the importance of showing a strong causal connection
between the supervisor’s conduct and the constitutional violation. . . .In addition, the supervisor
must have notice of the unconstitutional condition said to lead to the claim. . . .Pagan’s disciplinary
record evidenced seven instances of alleged misconduct over a nearly fourteen-year period. That
record was not sufficient to put supervisors on notice that he presented a ‘substantial,” ‘unusually
serious,” or ‘grave risk’ of shooting an arrestee. . . Nor did it give notice he required discipline
beyond that already given to him. We do not discount the seriousness of the domestic violence
allegations. We think the commission of these acts by Pagan against his girlfriend is indeed
relevant to whether Pagéan could be thought to pose a threat of violence to others when he was on
official duty. We disagree with the proposition that private domestic abuse is not relevant to the
risk of an officer abusing his public position with violence. Nonetheless, in light of all of the facts
here, the causal connection the plaintiffs attempt to draw is insufficient as a matter of law to impose
supervisory liability even on those supervisors who knew of the content of Pagan’s disciplinary
record, much less on those who did not know. The domestic abuse events took place in 1998,
nearly nine years before the shooting. The complaint about them was handled seriously by the
PRPD. The PRPD investigation found that Pagan had made verbal threats and made threats using
his weapon, but did not find he had acted on those threats or inflicted physical harm on others,
much less used his weapon to shoot anyone. Further, Pagan was promptly sent for evaluation by
the Domestic Violence unit, his firearm was taken away, and he was suspended. Once Pagan and
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the complainant’s relationship ended, there were no other domestic abuse complaints filed against
Pagan. Importantly, while Toledo—Davila had recommended termination based only on the pre-
hearing allegations, that recommendation was not deemed suitable after Pagan was given a
hearing. Indeed, Toledo—Davila said the evidence at the hearing compelled that reduction of the
discipline to a suspension for a period of time. Pagan did receive significant discipline after the
hearing: a sixty-day suspension without pay. A reasonable official would think that suspension
would have a deterrent effect. Indeed, the handling of the charges in a serious manner seemed to
have that effect, for there were no other domestic abuse claims made against Pagan after the
charges were brought. This evidence is simply insufficient to show the needed causal relationship
between the 1998 domestic abuse complaint and the August 11, 2007 shooting. Even after
thoroughly investigating the complaint, the PRPD Superintendent did not conclude that the events
showed that Pagan was too dangerous to be in a position in which he would encounter civilians.
The record does not evidence any causal link between the two events.”)

Ramirez-Lluveras v. Rivera-Merced, 759 F.3d 10, 23, 24, 28-30 (1st Cir. 2014) (Torruella, J.,
concurring in part, dissenting in part) (“Considering the evidence on record, and drawing all
reasonable inferences in favor of the non-moving plaintiffs, | believe the majority judges are
incorrect in affirming the grant of summary judgment as to all supervisory defendants. Though a
close call, I find there are questions of material fact regarding the supervis